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In the District Court of the United States in and

for the District of Idaho, Eastern Division

No. 1660

HELEN JOYE LARSEN, as an Individual, and

WAYNE ROBERT LARSEN, JR., a Minor,

by His Natural Guardian and Next Friend,

HELEN JOYE LARSEN,
Plaintiffs,

vs.

BOISE PAYETTE LUMBER CO., a Corpora-

tion,

Defendant.

COMPLAINT

Plaintiffs complain of defendant and allege as

follows

:

I.

That each of the plaintiffs herein are residents

of the State of Idaho and the defendant is a cor-

poration of the State of Delaware; that the matter

in controversy exceeds, exclusive of all interests

and costs, insofar as each of the plaintiffs is

concerned, the sum of Three Thousand Dollars

($3,000.00).

II.

That at all times herein mentioned the defendant

was a corporation organized and existing under

and by virtue of the laws of the State of Delaware

and doing business as a foreign corporation in the

State of Idaho.
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III.

That the plaintiffs herein are all of the heirs at

law and personal representatives of Wayne Robert

Larsen, Sr., deceased; that the said Helen Joye

Larsen is the surviving wife of the said deceased,

and Wayne Robert Larsen, Jr., a minor, is the sole

and only living child in issue of the said deceased

and Helen Joye Larsen; that Helen Joye Larsen,

as the mother and natural guardian and next friend

of said minor, prosecutes this action for and on his

behalf.

IV.

That at all times herein mentioned Homer G.

Smith was an employee of the defendant acting

upon the business of said employer and within the

scope of his employment.

V.

That on or about the 18th day of July, 1950, the

said agent and employee of the defendant, while

acting within the scope of his employment, so negli-

gently and carelessly operated a certain Cessna

four-passenger cabin aeroplane in the nightime at

approximately 12 :45 a.m., at or near Phillips Field

in Power County in the State of Idaho, that said

aeroplane crashed, hurtled and plummeted to the

ground, causing the death of Wayne Robert Lar-

sen, Sr.

VI.

That as a result of the said negligence Wayne
Robert Larsen, Sr., was mangled, bruised and
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killed ; that the action of the said defendant by and

through its authorized agent in the operation of

said aeroplane was wanton, wilful, reckless and in

complete disregard of the rights of Wayne Robert

Larsen, Sr., and these plaintiffs.

VII.

That the said Wayne Robert Larsen, Sr., was of

the age of thirty-three (33) years, a strong, healthy,

industrious man, capable of earning and would have

earned large sums of money for the support and

benefit of his wife and minor child had he lived;

that he was a kind, friendly person; that he was

devoted to his family; that by reason of his death

his wife, Helen Joye Larsen, has lost the love, com-

fort and companionship of a devoted husband and

has lost the support and care that her husband

would have provided for her had he lived ; that his

minor child, Wayne Robert Larsen, Jr., has lost

the love, comfort, companionship and support of

his father to the damage of the said plaintiffs

herein in the sum of One Hundred Twenty-five

Thousand Dollars ($125,000.00) ; that the plaintiff

Helen Joye Larsen has incurred expenses and be-

come obligated to pay the sum of $775.00 for

funeral and medical expenses in the last illness and

death of the said Wayne Robert Larsen, Sr.

Wherefore, plaintiffs pray that they have and

recover judgment from and against the defendant

herein in the siun of $125,775.00, together with all

costs of suit herein expended and for such other
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and further relief as may seem just and proper, and

plaintiffs pray for general relief.

/s/ B. W. DAVIS,

/s/ L. F. RACINE, JR.,

Attorneys for Plaintiffs.

Plaintiffs herein request a trial by jury.

[Endorsed] : Filed April 2, 1951.

[Title of District Court and Cause.]

ANSWER TO PLAINTIFFS' COMPLAINT

First Defense

The Complaint fails to state a claim against the

defendant, upon which relief can be granted.

Second Defense

I.

Defendant admits the allegations contained in

Paragraphs I and II of plaintiff's Complaint and

denies each and every other allegation contained m
said Complaint, except as otherwise herein admitted

or alleged, and in this connection alleges:

a. The defendant denies the allegations of Para-

graph III of plaintiffs' Complaint upon the ground

that the defendant does not have sufficient informa-

tion upon which to admit or deny said paragraph.

b. The defendant admits that Wayne Robert

Larsen, Sr., is now deceased, and that he died on

or about the 18th day of July, 1950.
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II.

That whatever damages, if any, plaintiffs, or

either of them, sustained, were directly caused and

proximately contributed to by the negligence of

plaintiffs^ decedent, Wayne Robert Larsen, Sr.

III.

That whatever damages, if any, the plaintiffs, or

either of them, sustained, by reason of the death

of Wayne Robert Larsen, Sr., that no recovery

thereon may be had in this action by reason of the

fact that the plaintiffs' decedent, Wayne Robert

Larsen, Sr., assumed the risk of all injuries to and

the resulting death to Wayne Robert Larsen, Sr.

Wherefore, defendant prays that plaintiffs take

nothing, and that it go hence without delay and

with its costs and disbursements incurred herein.

/s/ MILTON E. ZENER,

/s/ BEN PETERSON,
Attorneys for Defendant.

Receipt of Copy acknowledged.

[Endorsed] : Filed May 18, 1951.
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[Title of District Court and Cause.]

MOTION FOR MORE DEFINITE
STATEMENT

Comes now the defendant, Boise Payette Lumber

Co., a corporation, and moves the Court that the

plaintiffs be required to make a more definite state-

ment of their claim, and particularly in the follow-

ing matters:

1. That the plaintiffs be required to state

whether or not the plaintiffs will contend that the

said Homer G. Smith met his death as a result of

the accident set forth in plaintiffs' Complaint, and

whether said death was prior to, contemporaneous

with or subsequent to the death of Wayne Robert

Larsen, Sr.

2. That the plaintiffs be required to state

whether or not the plaintiffs will contend that the

said Wayne Robert Larsen, Sr., was a passenger,

a guest, or was riding in the airplane at the time

of the accident and alleged death of Wayne Robert

Larsen, Sr., and if riding as a passenger or guest

in said airplane, whether or not the said Wayne
Robert Larsen, Sr., was riding in said airplane as

a joint venturer, a guest, or a passenger, or whether

he was riding in the plane at all prior to the injury,

alleged to have resulted in the death of the said

Wayne Robert Larsen, Sr.

3. That the plaintiffs be required to set forth in

what manner the airplane referred to in said Com-

plaint was operated in a wanton, wilful, reckless
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manner, and in complete disregard of the rights of

Wayne Robert Larsen, Sr.

Dated this 1st day of May, 1951.

/s/ BEN PETERSON,

/s/ MILTON E. ZENER,
Attorneys for Defendant.

[Endorsed] : Filed May 3, 1951.

[Title of District Court and Cause.]

MOTION TO DISMISS

Comes now the defendant, Boise Payette Lumber

Co., a corporation, and moves that plaintiffs' Com-

plaint be dismissed upon the ground and for the

reason that said Complaint fails to state a claim

against this defendant, upon which relief can be

granted.

Dated this 1st day of May, 1951.

/s/ BEN PETERSON,

/s/ MILTON E. ZENER,
Attorneys for Defendant.

[Endorsed] : Filed May 3, 1951.
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[Title of District Court and Cause.]

VERDICT

We, the jury in the above-entitled cause, find for

the plaintiffs, and against the defendant, and assess

damages against the defendant in the sum of

$75,000.00.

/s/ HAROLD C. HINCKLEY,
Foreman.

[Endorsed] : Filed November 16, 1951.

United States District Court for the District of

Idaho, Eastern Division

No. 1660

HELEN JOYE LARSEN, as an Individual, and

WAYNE ROBERT LARSEN, JR., a Minor,

by His Natural Guardian and Next Friend,

HELEN JOYE LARSEN,
Plaintiffs,

vs.

BOISE PAYETTE LUMBER CO., a Corporation,

Defendant.

JUDGMENT

This cause came on for trial before the Court and

a jury on November 13, 1951, et seq., both parties

appearing by counsel, and the issues having been

duly tried and the jury having rendered a verdict

for plaintiffs in the sum of $75,000.00,
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It Is Hereby Ordered, Adjudged and Decreed

that plaintiffs recover of defendant the sum of

$75,000.00, with interest at the rate of 6% per

annum, and their costs of action, and that the

plaintiffs have execution therefor.

Dated this 17th day of November, 1951.

[Seal] /s/ ED. M. BRYAN,
Clerk.

[Endorsed] : Filed November 17, 1951.

[Title of District Court and Cause.]

MINUTES OF THE COURT

MAY 14, 1951

This cause came on regularly for hearing on

defendant's Motion to Dismiss and Motion for More

Definite Statement. B. W. Davis appeared for the

plaintiffs and Milton E. Zener appeared for the

defendant. After hearing respective counsel, the

Court overruled the Motion to Dismiss and the

Motion for More Definite Statement, and defendant

was given five days to answer. The Court stated

that the matter will be tried at this term of court.

NOVEMBER 13, 1951

This cause came on for trial before the Court and

a jury, B. W. Davis and L. F. Racine appearing

for the plaintiff, and Ben Peterson and Milton E.

Zener appearing as counsel for the defendant.
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The Clerk, under directions of the Court, pro-

ceeded to draw from the jury box the names of

twelve persons, one at a time, written on separate

slips of paper, to secure a jury. Dorothy Gallafent,

whose name was so drawn, was excused for cause;

Theron Tippets, Mildred Reid and Betty Terrell,

whose names were also drawn, were excused on

plaintiffs ' peremptory challenge ; and F. G. Thomp-

son and Peter J. Ricks, whose names were likewise

drawn, were excused on the defendant's peremptory

challenge.

Following are the names of the persons whose

names were drawn from the jury box, who were

sworn and examined on voir dire, found duly quali-

fied and who were accepted by the parties to com-

plete the panel of the jury, to wit:

Verl Carpenter

Harold E. Thomas

Tracy Reynolds

Ira Neibaur

Harold Hinckley,

Adeline Courtney

Beulah King

Arthur J. Deeg

Adeline H. Corey

Paul Weston

Marjorie Hale

Dennie Donahue

The Court directed that two jurors, in addition

to the panel, be called to sit as alternate jurors.

Thereupon, the names of Philip West and Lena
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Misenhimer were drawn from the jury box, and on

being sworn and examined on voir dire, were found

duly qualified and were accepted by counsel for the

respective parties.

The jury panel and the alternate jurors were

sworn to well and truly try the cause at issue and

a true verdict render.

After admonishing the jurors, the Court excused

them till 10 o'clock a.m. Wednesday, November 14,

1951, and continued the trial to that time.

NOVEMBER 14, 1951

This cause came on for further trial before the

Court and jury; counsel for the respective parties

being present, it was agreed that the jury panel and

the alternate j^urors were all present.

After a statement of the case, J. L. Jeremiasen,

Carl Wahlquist, Frank Lacey, Geneva May Berry,

Neoma Demuzio and Evelyn B. Yeager were sworn

and examined as witnesses, and other evidence was

introduced, on the part of the plaintiff.

After admonishing the jurors, the Court excused

them till 10 o'clock a.m. Thursday, November 15,

1951, and continued the trial to that time.

NOVEMBER 15, 1951

This cause came on for further trial before the

Court and jury; counsel for the respective parties

being present, it was agreed that the jury panel and

the alternate jurors were all present.

Mrs. Yeager and Alfred G. Whittier were sworn



14 Boise Payette Lumber Co., etc.

and examined as witnesses on the part of the plain-

tiffs.

After admonishing the jurors, the Court excused

them till 10 o'clock a.m. Friday, November 16, 1951.

NOVEMBER 16, 1951

This cause came on for further trial before the

Court and jury; counsel for the respective parties

being present, it was agreed that the jury panel and

the alternate jurors were all present.

Frank Lacey, E. M. Wilson, H. N. Hubbard,

Chas. P. Hewes, Carl L. Huff, Howard M. Crouch,

Frank Sokolik, John L. McConnell, Helen Joye

Larsen and Carl Wahlquist were sworn and exam-

ined as witnesses on the part of the plaintiff, and

here the plaintiff rests.

The plaintiff having rested, comes now the de-

fendant and moves the Court for dismissal of this

action. After hearing counsel, the Court overruled

the motion.

Frank Lacey was called and examined as a wit-

ness on the part of the defendant, and here the

defendant rests, and both sides close.

The cause was argued before the jury by counsel

for the respective parties, after which the Court in-

structed the jury.

The Court discharged the alternate jurors, and

the jury panel retired in charge of bailiffs, duly

sworn, to consider of their verdict. While the jury

was still out, the Marshal was directed to provide

them with supper at the expense of the United

States.
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On the same day the jury returned into court,

counsel for the respective parties being present,

whereupon the jury presented their written verdict,

which was in the words following:

[Title of District Court and Cause.]

VERDICT

*'We, the jury in the above-entitled cause, find

for the plaintiffs, and against the defendant, and

I assess damages against the defendant in the sum

of $75,000.00.

^*HAROLD C. HINCKLEY,
** Foreman.'^

The verdict was recorded in the presence of the

jury and then read to them and they each confirmed

the same.

DECEMBER 6, 1951

Counsel for defendant having requested the Court

to postpone hearing on the Motions for New Trial,

and for Judgment Notwithstanding Verdict, until

the transcript of record is prepared, it is so ordered.

It is further ordered that upon delivery of record,

the defendant will have 30 days to file brief in sup-

iport of the motions, plaintiffs 30 days to reply, and

defendant 20 days to answer.

MAY 9, 1952

Upon motion of Ben Peterson, attorney for de-

Pendant, and the Court being advised, the time for
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defendant to file his brief was enlarged up to and

including June 1, 1952.

JUNE 25, 1952

This cause came on regularly for oral argument

on defendant's Motion for Judgment Notwithstand-

ing Verdict, and Motion for New Trial; L. F.

Racine, Jr., appearing for the plaintiffs and Milton

Zener representing the defendant.

There being no argument, the Court announced

that defendant's Motion for Judgment Notwith-

standing Verdict, and Motion for New Trial will

be overruled.

In the District Court of the United States for the

District of Idaho, Eastern Division

Case No. 1660

HELEN JOYE LARSEN, as an Individual and

WAYNE ROBERT LARSEN, JR., a Minor,

by His Natural Guardian and Next Friend,

HELEN JOYE LARSEN,
Plaintiffs,

vs.

BOISE PAYETTE LUMBER COMPANY, a

Corporation,

Defendant.

MOTION FOR A NEW TRIAL

Comes now the defendant above named, and moves

the Court for a new trial upon the following

grounds, to wit:

ii
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I.

That said verdict of the jury returned in the

above action was one of excessive damages, appear-

ing to be given under the influence of passion or

prejudice in this, that the said verdict and the

amount thereof, namely $75,000.00, bears no reason-

able relationship to the amount of monetary dam-

ages sustained and is in violation of the measure

of damages in such cases provided, and appears to

have been rendered by the jury under the influence

of passion or prejudice.

II.

A. That the evidence in the case was insufficient

to justify the verdict of the jury in this, that the

evidence showed at the conclusion of the trial that

the deceased, namely Wayne Robert Larsen, had as-

sumed the risk at a time when he knew or should

have known the ability of Homer G. Smith as a

flyer, the dangers of night flying at the time and in

the type of airplane used, and other ordinary risks

incident to the flight of such plane ; and was guilty

of contributory negligence for each of the reasons

herein assigned.

B. That the evidence is insufficient to support

the verdict in this, that there was no evidence in the

record that the defendant corporation had ever au-

thorized the use of the instrumentality, an airplane,

by their salesman, Homer G. Smith, in the perform-

ance of his duties. Consequently a flight of the plane

was not within the course of his employment. That

the evidence conclusively showed from the testimony
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produced by the plaintiffs that no authority had ever

been issued by the defendant for the use of said

plane, and that said flight had never been authorized

by the company at all.

C. That the evidence produced at said trial was

insufficient to support the verdict in this, that there

was no casual connection shown between the claimed

inexperience of Homer G. Smith as a pilot and the

happening of the accident. That the evidence on the

contrary shows that the accident could have hap-

pened by the exercise of ordinary care on the part

of the pilot of the plane, allegedly Homer G. Smith.

Further that the evidence shows that the airplane

was equipped with dual controls and that the same

could have been flown from either of two controls;

and the evidence is insufficient to establish that

Homer G. Smith was in fact the pilot of the air-

plane at the time of the accident.

III.

That the Court trying said cause erred in refus-

ing to grant defendant's Motion for Non-suit upon

each and every one of the grounds and reasons set

forth in defendant's Motion for Non-suit, and refer-

ence is specifically made herein to said Motion for

Non-suit as to the grounds assigned and the reasons

thereof.

IV.

That the Trial Court erred in refusing to grant

defendant's Motion for Directed Verdict for each

or for one of the grounds assigned and set forth

in defendant's Motion for Directed Verdict, the
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grounds of which are by reference made a part of

this motion.

V.

That the Trial Court erred in its instructions to

the jury in the following particulars:

1. That the Trial Court instructed the jury that

an assumption of inference of negligence arose from

the mere happening of the accident itself, of which

presumption the planitiffs were entitled to benefit.

That said instruction is erroneous in this, that in

this type of action in which it is contended that the

defendant's agent operated an airplane negligently,

the doctrine of res ipsa loquitor does not apply, but

that it is incumbent upon the plaintiff in such cases

to prove acts of negligence which are the cause of

the accident.

2. That the Trial Court erred in instructing the

jury that violation of the Civil Aeronautics Regula-

tions was prima facie evidence of negligence, for the

reason that violation of the regulations is not prima

facie evidence of negligence ; that is, violation of the

regulations not being violation of law as in cases

of acts of the legislature, acts of Congress, or ordi-

nances duly passed by municipalities.

3. The Court erred in instructing the jury that

a private pilot must have in his possession at all

times when flying a plane, his certificate of physical

examination for the reason that said instruction

with respect to physical certificate was not part of

the evidence of said case, and had no casual con-
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nection between the flight of the plane, the accident,

and the resulting damages.

4. The Court further erred in instructing the

jury that the said Homer Gr. Smith was acting

within the course of his employment and had au-

thority to fly the plane, if the evidence showed that

the said defendant corporation had knowledge of

such acts and did not take positive action to prevent

it ; and said instruction in effect took aw^ay from the

jury the question of agency and whether or not the

flight was in the line, course, and scope of his em-

ployment.

5. The Court further erred in the giving of two

or three instructions near the later part of the in-

structions, the effect of which was to take the ques-

tion of scope of employment and agency and au-

thority to use the plane away from the jury.

6. The Court further erred in refusing and fail-

ing to give defendant's instruction No. 2, which said

instruction deals with the question of contributory

negligence, which also deals with the assumption of

risk.

7. That the Court erred in refusing to give de-

fendant's requested instruction No. 3, which said

instruction w^as one dealing with the authority of

the said Homer Gr. Smith to use the plane in con-

nection with his employment.

8. The Court erred in refusing to give Instruc-

tion No. 4, which was an instruction dealing with

the matter of authority on the part of Smith to use
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the plane, and deals with the matter of the method

and manner in which authority to use the plane must

be granted, and whether or not any authority was

granted for the use of an airplane in connection with

the business of defendant on this occasion or at any

other time.

9. The Court further erred in refusing to give

defendant's requested instruction No. 7, which said

instruction is one in which the extra hazardous

nature of an airplane flight of this character is set

forth.

VI.

That the Court erred in refusing to admit in evi-

dence pilot's certificate issued to Wayne Robert

Larsen certifying his training and ability and li-

cense to fly an airplane, the same being material

upon the issue of the assumption of risk on the part

of the said Wayne Robert Larsen.

VII.

The Court erred in refusing to strike from the

records the plaintiff's testimony with respect to the

fact that the deceased did not use either alcohol or

tobacco.

VIII.

The Court further erred in admitting evidence

over defendant's objection proving or attempting to

prove agency, course of employment, or authoriza-

tion to use the plane by statements of persons other

than the authorized agents of the defendant corpo-

ration, and by permitting proof of agency by oral

testimony by persons other than agents of defendant

corporation.
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The defendant respectfully requests that the above

motion be not heard by the Court until after the

transcript of the evidence in the above action be pre-

pared for the assistance of counsel and the Court,

which said transcript has been requested.

The defendant respectfully requests that the de-

fendant be permitted to amend this motion at a time

subsequent to the time the transcript of the said

proceedings has been prepared and served.

This motion is based upon the records and files

and verdict and judgment in the above-entitled

matter and the defendant's Motion for Non-suit and

the defendant's Motion for Directed Verdict.

Dated this 23rd day of November, 1951.

/s/ MILTON E. ZENER,

/s/ BEN PETERSON,
Attorneys for Defendant.

Receipt of Copy acknowledged.

[Endorsed] : Filed November 24, 1951.

[Title of District Court and Cause.]

MOTION FOR JUDGMENT NOTWITH-
STANDING THE VERDICT

Comes now the defendant by and through its at-

torneys and moves the Court for Judgment Notwith-

standing the Verdict upon the grounds that the said

Motion for Directed Verdict should have been

granted by the Court at the time said motion was
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made, because at said time the evidence showed that

the said Wayne Robert Larsen had assumed the risk

of said flight and all dangers necessarily incident

thereto and was guilty of contributory negligence

as in said motion set forth. For the reasons that at

the time the Motion for Directed Verdict was made,

the evidence was insufficient to show any authority

had been issued by the defendant to the said Homer
G. Smith to use said plane in connection with his

employment. And for the purpose of this motion,

express reference is hereby made to the Motion for

Directed Verdict, and the entire motion is incor-

porated herein and is made a part hereof.

Dated this 23rd day of November, 1951.

/s/ MILTON E. ZENER,

/s/ BEN PETERSON,
Attorneys for Defendant.

Receipt of Copy acknowledged.

[Endorsed] : Filed November 24, 1951.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that the Boise Payette

Lumber Co., a corporation, defendant above named,

hereby appeals to the Circuit Court of Appeals for

the Ninth Circuit from the judgment entered in

favor of the plaintiff above named and against the

defendant, such judgment being entered upon the
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17th day of November, 1951, and from the Order

entered in the above-entitled action upon the 25th

day of June, 1952, denying defendant's motion for

new trial and also from the Court's Order denying

defendant's Motion for Judgment Notwithstanding

the Verdict.

/s/ MILTON E. ZENER,

/s/ BEN PETERSON,
Attorneys for the Defendant.

[Endorsed] : Filed July 7, 1952.

[Title of District Court and Cause.]

COST BOND

Know All Men by These Presents

:

That Boise Payette Lumber Company, a corpo-

ration organized and existing under the law of the

State of Delaware, and duly organized to transact

business in the State of Idaho, is held and firmly

bound unto Helen Joye Larsen and Wayne Robert

Larsen, Jr., a minor, plaintiffs in the above-entitled

action in the penal sum of $300.00 Dollars to be

paid to the said Plaintiffs, their heirs, executors,

administrators, and assigns, to which payment well

and truly to be made, Boise Payette Lumber Com-

pany binds itself, its executors and assigns firmly

by these presents.

Sealed with our seals this 7th day of July, 1952.

The condition of the above obligation is such that

whereas the said Boise Payette Lumber Company, a
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corporation is about to take an Appeal to the United

States Court of Appeals for the Ninth Circuit to

reverse a judgment rendered and entered on the

17th day of November, 1951, in the United States

District Court for the District of Idaho, Eastern

Division, in the above-entitled cause.

Now Therefore, the condition of the above obliga-

tion is such that if Boise Payette Lumber Co., a

corporation, shall prosecute its appeal to effect and

answer all costs which may be adjudged against it

if it fails to make good its appeal, then this obliga-

tion is void, otherwise to remain in full force and

effect.

[Seal] . GENERAL CASUALTY
COMPANY OF AMERICA,

By /s/ A. R. EBEL,
Attorney-in-Fact.

Attest

:

BRYAN & COMPANY, INC.

By /s/ A. R. EBEL,
Resident Agent, Pocatello,

Idaho.

[Endorsed] : Filed July 7, 1952.
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POWER OF ATTORNEY

Indemnity Insurance Company
of North America

Philadelphia

Know All Men by These Presents: That the In-

demnity Insurance Company of North America, a

corporation of the Commonwealth of Pennsylvania,

having its principal office in the City of Philadel-

phia, Pennsylvania, pursuant to the following By-

law, which was adopted by the Board of Directors

of the said Company on July 12, 1920, to wit:

''Article XII, Section 1.—The President, or

any Vice-President, shall have power and au-

thority to appoint resident Vice-Presidents,

resident Assistant Secretaries and Attorneys-in-

Pact and to authorize them to execute on behalf

of the Company and attach the Seal of the Com-

pany thereto, bonds and undertakings, recogni-

zances, contracts of indemnity and other w^rit-

ings obligatory in the nature thereof."

does hereby nominate, constitute and appoint George

F. Hagg, of the City of San Francisco, State of

California, its true and lawful agent and attorney-

in-fact, to make, execute, seal and deliver for and on

its behalf, and as its act and deed any and all bonds

and undertakings in its business of guaranteeing

the fidelity of persons holding places of public or

private trust, and in the performance of contracts

other than insurance policies, and executing and

guaranteeing bonds or other undertakings, required
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or permitted in all actions or proceedings or by law

required or permitted.

All such bonds and undertakings as aforesaid to

be signed for the Company and the Seal of the Com-

pany attached thereto by the said George F. Hagg,

individually.

And the execution of such bonds or undertakings in

pursuance of these presents, shall be as binding

upon said Company, as fully and amply, to all in-

tents and purposes, as if they had been duly exe-

cuted and acknowledged by the regularly elected

officers of the Company at its office in Philadelphia,

Commonwealth of Pennsylvania, in their own
proper persons.

In Witness Whereof, the said R. S. Robins, Vice-

President, has hereunto subscribed his name and

affixed the corporate seal of the said Indemnity In-

surance Company of North America, this 23rd day

of June, 1952.

[Seal] INDEMNITY INSURANCE CO.

OF NORTH AMERICA,

By R. S. ROBINS,
Vice-President.

State of Pennsylvania,

County of Philadelphia—ss.

On this 23rd day of June, A.D. 1952, before the

subscriber, a Notary Public of the Commonwealth

of Pennsylvania, in and for the County of Phila-
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delphia, duly commissioned and qualified, came R.

S. Robins, Vice-President of the Indemnity Insur-

ance Company of North America to me personally

known to be the individual and officer described in,

and who executed the preceding instrument, and

he acknowledged the execution of the same, and,

being by me duly sworn, deposeth and saith, that he

is the officer of the Company aforesaid, and that the

seal affixed to the preceding instrument is the cor-

porate seal of said Company, and the said corporate

seal and his signature as officer were duly affixed,

and subscribed to the said instrument by the au-

thority and direction of the said corporation, and

that Bylaw, Article XII, Section 1, adopted by

the Board of Directors of said Company, referred

to in the preceding instrument, is now in force.

In Testimony Whereof, I have hereunto set my
hand and affixed my official seal at the City of Phila-

delphia, the day and year first above written.

[Seal] SAMUEL DOAK,
Notary Public.

My commission expires January 29, 1955.

I, the undersigned. Assistant Secretary of In-

demnity Insurance Company of North America, do

hereby certify that the original Power of Attorney,

of which the foregoing is a full, true and correct

copy, is in full force and effect.

In witness whereof, I have hereunto subscribed

my name as Assistant Secretary, and affixed the cor-
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porate seal of the Corporation, this 16th day of

July, 1952.

[Seal] /s/ DONALD H. COLYER,
Assistant Secretary.

[Title of District Court and Cause.]

SUPERSEDEAS BOND

Know All Men by These Presents:

That we, Boise Payette Lumber Co., a corpora-

tion, are held and firmly boimd unto the plaintiffs

above named in the sum of Ninety Thousand and

no/100 Dollars ($90,000.00) to be paid to the plain-

tiffs, theix heirs, executors, administrators, succes-

sors or assigns to which payment well and truly to

be made, we bind ourselves, our heirs, executors, ad-

ministrators, successors, or assigns, jointly and

severally by these presents. Sealed with our seals

and dated this 16th day of July, 1952.

Whereas, on the 17th day of November, 1951, in

the Court of the United States for the District of

Idaho, Eastern Division, in a suit pending between

plaintiffs above named and the defendant, judgment

was rendered against the defendant and it has taken

an appeal to the United States Court of Appeals for

the Ninth Circuit to reverse the said judgment.

Now, the condition of the above obligation is such

that if defendants shall pay the amount of final

judgment herein if his appeal shall be dismissed or

the judgment affirmed or modified, together with all

costs and interest that has accumulated, then the
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above obligation to be void, otherwise to remain

in full force and effect.

Sealed and delivered in presence of

:

[Seal] INDEMNITY INSURANCE CO.

OF NORTH AMERICA,

By /s/ GEORGE F. HAGG,
Attorney-in-Fact.

(Executed in Duplicate.)

Approved

:

/s/ CHASE A. CLARK,
District Judge.

State of California,

City and County of San Francisco—ss.

On this 16th day of July, in the year one thousand

nine hundred and fifty-two, before me D. Cotner, a

Notary Public in and for the City and County of

San Francisco, personally appeared George F.

Hagg, known to me to be the person whose name is

subscribed to the within instrument as the Attorney-

in-Fact of the Indemnity Insurance Company of

North America, and acknowledged to me that he

subscribed the name of the Indemnity Insurance

Company of North America thereto as principal,

and his own name, as Attorney-in-fact.

[Seal] /s/ D. COTNER,
Notary Public in and for the City and County of

San Francisco, State of California.

My Commission Expires December 20, 1952.

[Endorsed] : Filed July 22, 1952.
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[Title of District Court and Cause.]

DESIGNATION OF RECORD ON APPEAL

Appellant designates the following portions of the

record, proceedings and evidence to be contained in

the record on appeal in this action

:

1. Complaint of the plaintiffs and amendments

thereto

;

2. Answer of the defendant and all amendments

thereto

;

3. Defendant's motion for more definite state-

ment;

4. Defendant's motion to dismiss;

5. The entire transcript of the evidence taken

at the trial;

6. The entire transcript of all proceedings which

were stenographically reported at the trial including

all instructions of the Court and all further instruc-

tions of the Court

;

7. All instructions requested by the defendant

which were not given by the Court

;

8. Objections to instructions;

9. The verdict;

10. Judgment entered thereon

;

.11. All minutes of the Court

;

12. Defendant's motion for new trial

;
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13. Defendant's motion for judgment notwith-

standing the verdict

;

14. All exhibits entered into evidence at the trial

of said cause;

15. The Court's ruling denying the motion for

new trial;

16. The Court's ruling denying defendant's mo-

tion for judgment notwithstanding the verdict;

17. The notice of appeal

;

18. This designation of record on appeal

;

19. All stipulations and minute entries filed in

the above action.

A copy of the transcript of the evidence referred

to in number five (5) above and the copy of the

proceedings stenographically recorded as referred

to herein has heretofore been served upon the plain-

tiffs.

Dated this 16th day of July, 1952.

/s/ MILTON E. ZENER,

/s/ BEN PETERSON,
Attorneys for Defendant and

Appellant.

[Endorsed] : Filed July 16, 1952.
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In the District Court of the United States for the

District of Idaho, Eastern Division

No. 1660

HELEN JOYE LARSEN, as an Individual and

WAYNE ROBERT LARSEN, JR., a Minor,

by His Natural Guardian and Next Friend,

HELEN JOYE LARSEN,
Plaintiffs,

vs.

BOISE PAYETTE LUMBER CO., a Corporation,

Defendant.

TRANSCRIPT

This matter came on for hearing November 13, 1951,

before the Honorable Chase A. Clark, United

States District Judge, for the District of Idaho,

sitting in Poeatello, Idaho, with a jury.

Appearances

:

BEN W. DAVIS, ESQ.,

LOUIS F. RACINE, ESQ.,

Attorneys for the Plaintiffs.

MILTON E. ZENER, ESQ.,

BEN PETERSON, ESQ.,

Attorneys for the Defendant.
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J. L. JEREMIASEN
called as a witness, under the rule, by the Plaintiff,

after being first duly sworn, testifies as follows:

Direct Examination

By Mr. Davis

:

Q. Your name is J. L. Jeremiasen?

A. Yes, sir.

Q. You live in Boise ? A. Yes, sir.

Q. What official position do you hold with the

Boise-Payette Lumber Company?

A. Vice President, General Manager of the Re-

tail Division.

Q. What are Mr. Lacey 's initials *?

A. F. M.

Q. What official position does he hold ?

A. District Manager.

Q. For what district.

A. Pocatello district.

Q. What official position does Mr. Wahlquist

hold?

A. He is manager of the Pocatello yard.

Q. How many yards do you—does the Boise-

Payette Lmnber Company have in Idaho ?

Mr. Zener: That is objected to as being imma-

terial.

The Court : He may answer.

A. Well—thirty-nine.

Q. Does that include yards operated under the

name of the [1*] Tri-State Lumber Company?

*Page numbering appearing at foot of page of original Reporter'!

Transcript of Record.
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(Testimony of J. L. Jeremiasen.)

Mr. Zener: That is objected to as being imma-
terial.

The Court: I am unable to know at this time

what the purpose is, but he may answer.

A. It does not.

Q. How many yards are there under that head-

ing or name? A. Thirteen.

Q. That would be fifty-two in all ?

A. Yes, sir.

Q. You, as general manager, have charge of all

of these yards? A. No, I have thirty-nine.

Q. You do not have personal charge of the

others? A. No, sir.

Q. You. have a general program with reference

to the selling of your products? A. Yes, sir.

Q. Your purpose and the purpose of your yards

is to sell your products? A. That is correct.

Q. Homer Smith you had known before he was

employed by you? A. Yes, sir.

Q. Homer Smith came to you direct, you were

directly responsible for his employment?

A. That is correct.

Q. When was he employed ?

A. As I recall it was about April first. [2]

Q. About April first? A. Yes, sir.

Q. That was of 1950? A. Yes.

Q. He was sent to Pocatello at the time ?

A. Yes, sir.

Q. Did you call Mr. Lacey, the district manager

of the Pocatello district?

A. Yes, I presume so.
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(Testimony of J. L. Jeremiasen.)

Q. Did—strike that—he was paid regularly from

the time he started to work ? A. Yes, sir.

Q. I mean Mr. Smith was paid regularly from

the time he started with your company ?

A. Yes, sir.

Q. He was paid on a monthly basis ?

A. Yes, sir.

Q. His monthly checks came from your office in

Boise? A. Yes, sir.

Q. And were sent to Pocatello ?

A. Yes, sir.

Q. You knew that Mr. Smith, while he was in

your employ, was flying an airplane %

A. Yes, I knew it shortly before the accident.

Q. Mr. Jeremiasen, you handed to your counsel

and he handed to me what was subpoenaed here;

you know generally what that is that I have in my
hand that Mr. Zener handed to me [3] yesterday?

A. Yes, sir.

Q. Did you give one of these to Mr. Smith when

he came to work for you? A. No, sir.

Q. Did you ever give him any bulletin of any

kind?

A. No, those bulletins are sent to the managers.

Q. Do you know whether Mr. Smith ever had

one of them? A. Not to my knowledge.

Q. Not, to your knowledge? A. No.

Q. Would it be customary for him to have it?

A. It would have been at his disposal in the yard

file. He could have seen them.

Q. He could have seen them ? A. Yes, sir.
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(Testimony of J. L. Jeremiasen.)

Q. Mr. Jeremiasen, your program of selling to

prospective customers included doing any legitimate

thing that would increase your business ?

A. Yes, sir.

Q. It included, for instance, at times, the buying

of flowers if necessary, if you felt it was necessary

or would be helpful *?

A. Well, I would say that ordinarily the man-

ager would do that.

Q. It would include meals and entertainment of

customers % A. Yes, sir. [4]

Q. You expect to do a certain amount of enter-

tainment in your business to promote sales %

A. Yes, sir.

Q. You want your salesman to be friendly and

nice to customers and contractors %

A. Yes, sir.

Q. It is a part of their duty to be nice and

to be friendly to them"? A. Yes.

Q. You want them all to be friendly and you

want them to be nice to your customers and to con-

tractors? A. Yes, naturally.

Q. That would be one way in your business to

promote sales by being nice to them to treat people

right to keep their good will and have them trade

with you? A. That's right.

Q. You wouldn't have a salesman or employee

who wasn't nice to your customers and contractors?

A. No, sir.

Q. When you employed Mr. Smith—withdraw
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(Testimony of J. L. Jeremiasen.)

that—when you employ a man you have application

forms that you require to be filled out?

A. Yes, sir.

Q. In this case you first employed Mr. Smith and

then sent application forms to be filled out and got

them later? A. That is correct.

Mr. Davis: There were a number of [5] instru-

ments that we wanted here and they were copied or

copies made and then we handed them to the clerk

if I may have that file I can get what I want?

The Court : You may do that.

Q. You knew of course, while Mr. Smith was

working here that he did do some entertaining of

customers ? A. Yes.

Q. I suppose that there was no written instru-

ments given by you to Mr. Smith, or that you didn 't

have any written contract with him?

A. That is correct.

Q. Mr. Jeremiasen—just a minute

Mr. Davis : I will ask that this be marked as an

exhibit.

Q. Now, I am calling your attention to exhibit

number 1, which you have in your hands, you know

what it is ? A. Yes, sir.

Q. That is a letter that you wrote to Mr. Smith?

A. Yes, sir.

Q. A copy of that letter went to Mr. Lacy, your

district manager? A. Yes, sir.

Q. And a copy to Mr. Wahlquist, the local man-

ager? A. Yes, sir.

Q. I mean by that, the Pocatello manager?
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A. Yes, sir. [6]

Mr. Davis: We offer exhibit 1 in evidence at

this time.

Mr. Zener: No objection.

The Court: It may be admitted.

Mr. Davis : May this be read to the jury now %

The Court: Yes.

Mr. Davis: Exhibit 1 is dated April 20, 1950,

and reads: ''Mr. Homer G. Smith, Grand County

Lumber Company, Grand Lake, Colorado.

''Dear Homer:

"We are glad to hear from you that you are

going to accept employment at Pocatello and will

arrive Friday, April 28. We will put you on the

regular pay roll as a salesman, effective May 1, at

$275.00 a month.

"I am enclosing a withholding exemption certifi-

cate and our regular application for employment

which we would like to have you complete and re-

turn for our files. The application for employment,

of course, is for our records only. I hope to see you

in Pocatello within the near future.

"Yours very truly,

"J. L. JEREMIASEN,
"Vice President.

"Copy to Mr. Wahlquist and to Mr. Lacy.''

Q. I am handing you six sheets which have been

supplied to me by the Attorney for the Boise Pay-

ette Lumber Company and I have had them marked
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as one exhibit. They are the application referred to

in exhibit 1.

Mr. Zener : We have no objection to the [8] ap-

plication which is the first sheet but we deem the

other matters that are attached, which are the re-

port of references, to be incompetent, irrelevant and

immaterial for any purpose.

Mr. Davis: I think the fact that the man was

employed is material and the other matters I con-

sider material.

The Court: The exhibit may be admitted.

Mr. Davis: I don't think that I had made a for-

mal offer.

The Court: The record may show that it is

offered and admitted.

Mr. Zener: And our objection will go to the

offer as made.

The Court : Yes, it will be deemed that your ob-

jection was made after the offer. The record may
show that the objection is made to the offer of the

exhibit.

Q. Mr. Jeremiasen, you now have exhibit num-

ber 2 ? A. Yes, sir.

Q. That is the regular form of application that

you required from Mr. Smith?

A. It was at that time.

Q. That is what you referred to in your letter

which was introduced in evidence?

A. Yes, sir. [8]

Q. If you don't know or remember, I think you
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will find the receiving date on the last page. What
time was it received back in your office*?

A. That would only refer to this reference.

Q. Do you know what time that came back to

your Boise office?

A. I would presume about April 26, Mr. Smith

dated it on the 24th of April, although it is not

marked.

Mr. Davis : I don't think it would serve any pur-

pose to read it at this time.

The Court: I think there should be an agree-

ment that any exhibit admitted may be referred to

or read from at any time during the trial, other-

wise they would have to be read at the time of in-

troduction.

Mr. Davis: I agree to that.

Mr. Zener : And it is agreeable to us.

Q. A salesman in your business who works for

you does whatever is necessary to dispose of your

products ?

A. I would not say that—he might do things

that would be contrary to Company policy.

Q. He does whatever is legitimately necessary in

the lumber business to dispose of your products'?

A. Yes, sir.

Q. You came to Pocatello the evening of July

17, 1950—was it the evening of the 17th or the 18th ?

A. I cannot recall the date.

Q. Anyway it was in the evening when this acci-

dent took place shortly after midnight? [9]

A. Yes, sir.
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Q. Before that you had advised Mr. Lacy that

you were coming? A. Yes, sir.

Q. You had advised Mr. Lacy"? A. Yes.

Q. And Mr. Lacy and Mr. Smith were going to

meet with you that night?

A. I had made no definite arrangement for a

meeting, I told them, that is, I told Mr. Lacy I was

coming in.

Q. Did Mr. Lacy advise you later that he had

made arrangements for Mr. Smith and he to meet

with you and Mr. Wahlquist—to meet that night?

A. I don't recall—I didn't recall at that time,

but since this action was started I realize he had.

Q. You know now that Mr. Lacy talked to you

about meeting with you that night?

A. Yes, sir.

Q. That was after office hours; that was in the

evening after dinner?

A. Yes, if we met that evening it would be.

Q. You know, or you knew at that time that the

elder Mr. Larsen and his son-in-law Mr. Berry and

his son Mr. Wayne Larsen were customers of the

Boise-Payette Lumber Company?

A. Yes, sir.

Q. You knew that prior to the time they lost

their lives? A. Yes, sir.

Q. They were the type of contractors that you

wanted their [10] business ? A. Yes, sir.

Q. Did you know that Mr. Smith had contacted

them and had been working with them?

A. I think I did.
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Q. Who first told you about the death of these

men who were customers of yours and Mr. Smith %

A. Mr. Lacy phoned me the next morning,

Q. Here in Pocatello ? A. Yes, sir.

Q. I thought you told me when we took your

deposition that you didn't remember what Mr. Lacy

told you?

A. I don't recall but he told me about the acci-

dent; I don't recall what he said excepting four men
were involved.

Q. Did he tell you three of the men were cus-

tomers of the Boise-Payette Lumber Company?

A. I cannot say that he told me, but I testified

that I knew they were customers. I think he told

me who were with Mr. Smith.

Q. Now, you considered Homer Smith as an

experienced lumber man? A. Yes, sir.

Q. You knew he had had experience in sales of

lumber and all other lines of the lumber business?

A. Yes, sir.

Q. You hired him because you believed that he,

with that experience, [11] would be a good contact

man with contractors to promote your business in

this district? A. Yes, sir.

Q. He had been in the lumber business for prob-

ably twenty-five years, is that right?

A. I think about that long.

Q. You knew that he had worked for his father

in the lumber business and that Homer had taken

over the lumber business himself ? A. Yes, sir.
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Q. You had known him; you and he were both

born in the same town in Colorado?

A. Yes, sir.

Q. He first came to Salt Lake City to see you?

A. Yes, sir.

Q. And when he found you were in Boise, he

came to Boise to see you? A. Yes, sir.

Mr. Davis : That is all, you may examine.

Cross-Examination

By Mr. Zener:

Q. Mr. Jeremiasen, at the time you hired Mr.

Smith, did you know whether or not he owned an

airplane at that time ?

A. No, I don't think that he did at that time.

Q. Do you recall when you first personally

learned that Mr. Smith had acquired an air-

plane? [12]

A. It was just shortly before the accident. I

think it was about a week or so, maybe a little

longer.

Q. In what manner did you learn that?

A. Well, I was over here and I think he told me
or someone else told me. Some other employee.

Q. You had never seen the airplane?

A. No, sir.

Q. Was it purchased in whole or in part by the

Boise-Payette Lumber Company?

A. It was entirely personal. His personal prop-

erty.

Q. Did your company contribute anything with
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respect to the payment for or the purchase of the

airplane*? A. Nothing.

Q. Nothing? A. No, sir.

Q. As General Manager of this area, have air-

planes ever been purchased or used by your com-

pany for any purpose?

A. Just commercial air lines.

Q. You mean regularly scheduled air lines?

A. That is right.

Q. Has your Company ever owned an airplane

itself for the use of the Company?

A. No, sir.

Q. Have any of the personnel of the Company
ever owned an airplane used in connection with the

business of the Boise-Payette Lumber Company?

A. No, sir. [13]

Q. Have you, either in connection with Mr.

Smith or other empployee or employees of the

Company, ever authorized the use of an airplane in

connection with Company business?

Mr. Davis: I object to that as calling for a con-

clusion of this witness, that is a matter for the jury.

He can say what he did or what he didn't do.

The Court: That is right, the objection will be

sustained.

Q. When you learned of the purchase of this

plane by Mr. Smith did you ever discuss the owner-

ship of the plane with Mr. Smith himself?

A. I don't recall that I did.
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Q. Did you ever mention it to him on any occa-

sion that he had a plane, or inquire about it?

A. I cannot remember that. If he were the one

that informed me that he had it then I presume that

we had some conversation about it, but I don't

recall.

Mr. Davis: I move that answer be stricken as

not responsive.

The Court: I will let it stand.

Q. Did you have any notice or any knowledge of

this flight to Twin Falls before or prior to the

time it was taken? A. No, I did not.

Q. Did you ever authorize the payment of any

expense to Mr. Smith in connection with the use

of this plane?

Mr. Davis : That is objected to as [14] incompe-

tent, irrelevant and immaterial. The records are

the best evidence—no, I will withdraw the objection.

The Court: Very well, he may answer.

A. No, I did not.

Q. Did you yourself ever advise Mr. Smith that

Ms airplane could, in any respect, be used in the

business of the Boise-Payette Lumber Company?

A. No, sir, I did not.

Q. Now, Mr. Jeremiasen, the salary at which

Mr. Smith was employed was $275.00 per month ?

A. Yes, sir.

Q. You fixed that salary? A. Yes, sir.

Q. In connection with the work that was per-

formed by Mr. Smith for the Company, under
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whose direction was he in the performance of that

work? A. Mr. Wahlquist.

Q. He is the Pocatello Man? A. Yes, sir.

Q. With respect to the allowance of any ex-

penses for travel or for the use of the car or for en-

tertainment of other persons, who was the person

who had jurisdiction over the allowance or dis-

allowance of the expenses to a salesman such as Mr.

Smith?

A. The local manager has that jurisdiction. I

peruse them but I don't O.K. them. [15]

Q. Who advises an employee such as Mr. Smith

as to what rights there are in connection with the

expenses on the work he is performing for the Com-

pany? A. The local manager.

Q. Did you ever discuss that with Mr. Smith?

A. No, sir.

Q. The limit of your discussion with Mr. Smith

was where he would work; the salary he would

draw and under whose supervision he would work,

is that correct? A. Yes, that is correct.

Q. Are the allowances made by your Company
for expenditures by the salesmen, both for travel

and entertainment, set out in the bulletin Mr. Davis

referred to—strike that, please—Mr. Jeremiasen,

under the policy of the Company with respect to the

payment of expenses, the travel expenses and so on,

are they set forth in a bulletin?

A. I think the bulletin only states where these

authorized expenses are going to be charged, that is,

to what expense account.
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Q. Then, I take it that it is the responsibility of

the local manager under whom the salesmen work

to determine the allowability of the expenses?

A. That is correct.

Q. In the instance of Mr. Smith there was an

allowance for mileage on his own car, used in Com-

pany business? A. That is correct. [16]

Q. Was there any allowance made for the use

of that car in anything other than company busi-

ness?

A. That would be contrary to Company policy.

Mr. Davis : I object to that as not answering the

question and move that it be stricken.

The Court: It is not responsive.

Mr. Davis: May it be stricken?

The Court: Yes, it may be stricken.

A. Not to my knowledge.

Q. Not to your knowledge?

A. That's right.

Q. Do you know yourself the area that is in-

cluded in the Pocatello operation here so far as the

sales are concerned?

A. The city of Pocatello and the surrounding

rural area.

Q. That is the area over which Mr. Wahlquist

had jurisdiction? A. Yes, sir.

Q. And the area in which Mr. Smith was hired

to work as a salesman? A. Yes, sir.
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Q. By the Pocatello area and surrounding rural

area, about what is that—could you define that ter-

ritory for the jury?

A. It would be the incorporated city limits;

Alameda and you might say half way to Blackfoot

and possibly down to Downey ; Inkom and half way
to American Falls. [17]

Q. You have a yard at American Falls'?

A. Yes, sir.

Q. Do you have one at Aberdeen?

A. The Tri-State has.

Q. And at Blackfoot, do you have a yard there ?

A. Yes, sir.

Q. Do you have one—strike that, please—South

of Pocatello, where is the nearest yard?

A. The only yard that we have south of Poca-

tello is at Montpelier.

Q. There is a yard at Twin Falls, Idaho ?

A. Yes, sir.

Q. That is your Company? A. Yes, sir.

Q. Each of these yards are operated by a man-

ager of that particular operation or yard ?

A. That's right.

Q. Each of these yards hire their own personnel

for the operation of the yard and the selling of the

products of the yard?

A. They hire some of the personnel and some

of the personnel is hired in Boise and sent to the

yard. We have no set way of doing that.

Q. When a man such as Mr. Smith is sent to the

Pocatello yard which was operated under the man-
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agement of Mr. Wahlquist, his work is confined to

that particular operation, is it not? [18]

Redirect Examination

By Mr. Davis:

Q. Mr. Jeremiasen, the two Larsens and Mr.

Berry lived in Pocatello? A. Yes, sir.

Q. You knew that? A. Yes, sir.

Q. When you hired Mr. Smith, you wrote him a

letter, that is, exhibit 1 ? A. Yes, sir.

Q. You sent a copy of that to your District Man-

ager, Mr. Lacy? A. Yes, sir.

Q. You knew when Mr. Smith came to Pocatello

the man who met him and showed him over the town

and met him at the airport was Mr. Lacy?

A. Yes, sir.

Q. Are you trying to say that Mr. Lacy doesn't

have any jurisdiction in his district?

A. He has supervision of the yards in his dis-

trict.

Q. He has supervision of the managers?

A. Yes, sir.

Q. He was formerly manager of the Pocatello

yard? A. Yes, sir.

Q. And he was promoted to District Manager?

A. Yes, sir.

Q. You say that you didn't know or have any

notice that he was going to fly to Twin Falls and

take these men, you [19] mean you didn't know

personally ? A. That is correct.

Q. You didn't mean to say that some of the
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others, the managers or agents of the Boise-Payette

Lumber Company didn't have notice?

A. That is true, I didn't infer that.

Q. You say this airplane was personally owned

by Mr. Smith? A. Yes, sir.

Q. And his automobile was personally owned

by Mr. Smith? A. Yes.

Q. He used his automobile in your business?

A. Yes, sir.

Q. You say that you never advised him that he

could use his airplane on Company business?

A. No, sir.

Q. You never advised him that he couldn't use it

on Company business ?

A. I never had any conversation with him about

it at all, not that I recall.

Q. You never advised him that he couldn't?

A. No, sir.

Q. You don't know whether he used his airplane

on Company business or not ?

A. I don't know what occasion he would have.

Q. Do you know whether he ever used his air-

plane on company business or not, in this District?

A. I have no knowledge of that. [20]

Q. You didn't know? A. No.

Q. Do you know whether he flew it to other

towns; to Idaho Falls or Twin Falls or American

Falls?

A. I have no knowledge that he flew it except to

Colorado.

Q. Do you know whether he flew it in the day
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time during the hours he was working for the

Boise-Payette Lumber Company?

A. I don't know that he did, I don't think he

did.

Q. Do you know whether he had a desk in your

yard here? A. Yes, sir.

Q. You know that he did? A. Yes, sir.

Mr. Davis : That is all.

Mr. Zener : That is all, Mr. Jeremiasen.

The Court: We will recess at this time for fif-

teen minutes.

November 14, 1951—11:15 A.M.

GAEL WAHLQUIST
called as a witness by the plaintiffs, under the

rules. After being first duly sworn testifies as fol-

lows:

Direct Examination

By Mr. Davis

:

Mr. Davis : I am also calling him under the rule.

The Court: Very well.

Q. You are the manager that Mr. Jeremiasen

spoke of? [21]

Q. Do you know of your own knowledge whether

Mr. Smith received a check for each month that he

worked—for full time ? A. Yes, sir.

Q. He was working for you on the 10th of July,

1950? A. Yes, sir.

Q. Naturally, unless you looked it up, you

wouldn't know the day of the week that was?
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A. I wouldn't know.

Q. If the 18th of July was Monday, that would

be one of his regular working days'?

A. Yes, sir.

Q. You knew that Mr. Smith worked after what

we call office hours as well as during office hours ?

A. I didn't know that.

Q. You don't know that? A. No, sir.

Q. Did you have a conversation with Homer
Smith's wife, the lady sitting here, the next day, or

when she got to Pocatello after this unfortunate in-

cident over at your office, when she and her son was

with her? A. Yes, sir.

Q. Did you have a conversation with her in

which you discussed the hours that Mr. Smith

worked ? A. No.

Q. I will ask you if it is not a fact that at that

time you told her in substance and effect that

Homer, that is, [22] that Mr. Smith worked at

night, that he worked hard, that you thought he

worked too much at night and that he was getting

tired and that you thought he should not work so

much at night—did you have such a converastion ?

A. I did not.

Q. You did not? A. No.

Q. And didn't you say that he said in substance

and effect, in reply to you—well, that his family

wasn't here and he would rather work than not?

A. I don't recall that.

Q. You encouraged Mr. Smith to entertain in

your behalf or on behalf of the Boise-Payette Lmu-
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ber Company and wanted him to get the customers

back? A. I did.

Q. Did you tell Mrs. Smith that they, meaning

the Boise-Payette Lumber Company encouraged

him to entertain customers and that you wanted to

get them back ?

A. I don't recall that I told Mrs. Smith that.

Q. Do you think that you didn't, or do you say

that you don't recall.

A. I don't think that I told her that.

Q. You knew that he was working with Mr. Lar-

sen—the elder Mr. Larsen and Mr. Berry and his

son-in-law and Wayne Larsen in an effort to retain

and get some of that business back to the Boise-

Payette Lumber Company ?

A. We were not trying to get business back;

they were our [23] customers ; he was working with

them.

Q. You knew that they were doing part of their

business with other yards and you wanted to keep

them?

A. Yes, we wanted to get as much business as we

could.

Q. Didn't you know that Wayne Larsen was a

friend of a man in another lumber yard and that

Wayne wanted to give the business to the other

yard ? A.I had no knowledge of that.

Q. You had no knowledge of that?

A. No.

Q. You don't know whether Mr. Smith had any

knowledge of that, do you

?

A. I don't know.
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Q. You knew that Mr. Smith was figuring with

Larsen and Berry on several jobs?

A. Yes, sir.

Q. You knew that he was figuring with them at

the time of all of their deaths? A. Yes.

Q. On work that would have amounted to

roughly what ?

A. I wouldn^t want to say because some of them

never materialized, I can only say as to the jobs that

did materialize.

Q. The Cosmo-Naples job, that job had material-

ized? A. Yes, sir.

Q. They were going to work on that?

A. Yes, sir. [24]

Q. That job would mean the purchasing of mate-

rial from your yard? A. Yes, sir.

Q. Of approximately how much?

A. About a thousand dollars I believe.

Q. Do you have in mind other jobs?

A. Yes, sir, the Oreer job.

Q. The Greer job? A. Yes.

Q. What would that amount to?

A. That was not hardly considered a job, that

was an application for a loan, the job was pending

and the material would probably run about $3500.00.

Q. If the application for the loan went through

to the FHA they would get the work, Larsen &
Berry would get the work? A. That is right.

Q. That they were to do the business through

your yard? A. Yes, sir.

Q. And it would amount to around $3500.00.
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A. That is right.

Q. What was the other—were there two others?

A. Yes, I don't recall the names.

Q. What about the Kramer job, that was one,

was if?

A. That was one of the jobs that Mr. Smith was

working on.

Q. With Larsen and Berry?

A. Yes, sir. [25]

Q. That would amount to what?

A. Around three or four thousand dollars.

Q. And there were a number of other things or

other jobs that he was working on with them that

had not materialized? A. That is right.

Q. They were already doing some jobs, or some

purchasing at your yard ? A. Yes, sir.

Q. Purchasing some material from your place?

A. Yes, sir.

Q. Do you know how much that was ?

A. That was on the Grayson job, is that what

you mean?

Q. Do you mean all together—strike that—yes,

the Grayson job.

A. And do you mean at the time of their death?

Q. Yes.

A. That would be about two thousand.

Q. About two thousand dollars? A. Yes.

Q. And how much would it amount to in all ?

A. About $3500.00.

Q. You knew that Mr. Smith put them in touch

with the Grayson job?
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A. He had nothing to do with that.

Q. You know where Mr. Smith first met the

elder Mr. Larsen % A. Yes. [26]

Q. The elder Mr. Larsen or Larsen and Berry?

A. He met them in our office.

Q. Do you know whether he ever went to their

homes, whether he ever had any contact with them

except a business contact? A. I don't know.

Q. You know that he did have business contact

with them for the Boise-Payette Lumber Company ?

Q. Yes, sir; I saw them at the office.

Q. He had a desk—Mr. Smith had a desk in

your office?

A. Yes, he had a desk in the draftsman's office.

Q. You don't attempt to answering the phone in

the local office; someone else does that?

A. Sometimes I do.

Q. The general course of business would be if

anyone called for Mr. Smith and he was out on

business, then whoever called would be advised of

that? A. That's right.

Q. There are nine employees in the local yard?

A. I think I testified to that in the deposition

and I think I missed one; there were ten at that

time.

Q. That is all right, that would be immaterial.

Now, did Mr. Lacy report to you after this accident

had happened about him having a telephone con-

versation with Smith before Smith went to the ball

game? A. Will you repeat that?

Q. Yes, did Mr. Lacy report to you after this
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accident happened, that he had had a telephone

conversation with [27] Mr. Smith before Mr. Smith

went to Twin Falls to the ball game with the two

Larsens and Mr. Berry? A. Yes sir.

Q. Now, did Mr. Lacy say something to you

about Mr. Larsen or the Larsens wanting to go to

Twin Falls to the ball game?

Mr. Zener: We object to that; it would be hear-

say. Witnesses are available as to the facts.

The Court: He may answer.

A. Yes, sir.

Q. Did he say that they had been going to drive,

but maybe they would go in Smith's plane?

A. No.

Q. Now, Mr. Wahlquist, I am asking this from

page twenty-six of your deposition.

The Court: You may approach with the deposi-

tion—you may approach the witness.

Q. I take it you recall the deposition; you were

sWorn and testified? A. Yes, sir.

Q. I want to show you page twenty-six; this is

the question and there is your answer (indicating)

;

I want you to read them.

Mr. Zener: We take it that the question and

answer are incompetent and based upon hearsay

—

that is something that took place after the accident.

We object to this. [28]

The Court: He may answer.

Q. Now, Mr. Smith—pardon me—if I make a

mistake like that again, call it to my attention, I

am sorry
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A. That is OK.

Q. Now, Mr. Wahlquist, I will ask you if an-

swering this question in your deposition, that is,

when the deposition was taken, in answer to the

question if Mr. Lacy hadn't said to you that the

Larsens had been going to drive but maybe they

would go in Smith's plane, you said ''Yes, sir"?

Mr. Zener: That is the answer he gave.

Mr. Davis: Mr. Wahlquist answered "No" to

the question.

The Court: Go ah^ad with your examination.

Q. Mr. Wahlquist, I was only calling your atten-

tion to the question here; I think you read the

question over? A. Yes.

Q. Now, I will re-ask two questions, Mr. Wahl-

quist: "Mr. Lacy did say something to you about

Larsens, or Larsen wanted to go to Twin Falls to

the ball game?" You answered that "Yes, sir," or

"Yes." A. I suppose I did.

Q. The next question was: "And had been going

to drive, but maybe would go in Smith's plane?"

You answered that "Yes."

A. It was the conversation; it is vaguely in my
mind; I don't recall the entire conversation, he may
have done.

Q. And when I asked you on the witness stand

here now, and [29] had been going to drive, but

maybe would go in Smith's plane, you said "No"?
A. Yes, sir.

Q. And when you answered that in the deposi-

tion "and had been going to drive but maybe would
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go in Smith's plane," you said ''Yes," didn't you?

A. Yes, sir.

Q. Now, if you had known that Mr. Smith was

going to take your customers, Larsens and Berry,

to Twin Falls at night, you would have advised

against it, wouldn't you? A. Yes.

Q. You have been handed Exhibit 3; do you

know whose handwriting that exhibit is in?

A. Not definitely.

Q. You don't? A. No, I don't.

Q. Very well, just hand it to the Bailiff. Do you

know Homer Smith's handwriting?

A. I did at the time he was an employee, but I

cannot say that I remember it now.

Mr. Davis: We will ask that this be marked as

Plaintiffs' Exhibit 4.

Q. Now, Mr. Wahlquist, you have exhibit

number 4 ; do you know what that is ?

A. That is an expense check.

Q. To whom? [30] A. Homer Smith.

Q. That is a photostatic copy that you made, or

that was made from the Boise-Payette Lumber

Company's records? A. Yes, sir.

Mr. Davis : Now, I offer this exhibit in evidence.

The Court: Any objections?

Mr. Zener : Only on the ground that the same is

immaterial; no question as to the identification or

that it is a copy.

The Court: It may be admitted.

Q. Mr. Wahlquist, I assume that you are fa-



I

vs. Helen Joye Larsen, etc. 61

(Testimony of Carl Wahlquist.)

miliar enough with this to answer the questions

without having it handed back to you*?

A. Yes, I think so.

Q. These are the photostatic copies of the check

issued to Homer Smith and the items here of what

it is for; is that correct? A. Yes.

Q. On that appears "allowance employees gas

604 miles at seven cents, $42.28"? A. Yes.

Q. That was Mr. Smith's own car?

A. Yes.

Q. Also there is a charge of ''entertainment of

customers, $19.30"? [31]

A. I don't recall the amount.

Q. Do you want to see it ?—I will show it to you.

A. That is correct.

Q. And on there appears as one of the customers

''Orville Berry" under the amount of entertain-

ment, 80 cents? A. That's correct.

Q. That was the Orville Berry who lost his life.

He was one of your customers? A. Yes, sir-

Q. Also Dick Severn appears on there, $2.00.

A. Yes.

Q. Do you know whether or not Dick Severn

was working on the approval of F.H.A. loans on

building contracts that you were interested in?

A. Applications were made through the bank

where Mr. Severn was employed.

Q. Mr. Severn was working with Smith or Mr,

Smith was interested in working on them?

A. Yes, sir.
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Q. Mr. and Mrs. George Trusty, Saturday night,

$16.50, appears on there? A. Yes.

Q. You knew that was after working hours for

employees generally, Mr. Wahlquist?

A. Yes, sir.

Q. And that was entertainment for Mr. Trusty,

who was a contractor? [32] A. Yes.

Mr. Davis: Now, I want to have this marked as

Exhibit number 5.

Q. Do you know what that is?

A. Photostatic copy of expense check.

Q. That is similar in nature to Exhibit number

4 that you just testified to? A. Yes.

Q. That was made by the Boise-Payette Lumber

Company for this purpose rather than require us

to bring in the original?

A. State that again, please?

Q. The photostatic copy was taken by the Boise-

Payette Lumber Company so it would not be neces-

sary to bring the original of the records in?

A. Yes, sir.

Q. That is a correct copy of your records?

A. Yes.

Q. Taken by someone connected with the Boise-

Payette Lumber Company? A. Yes, sir.

Mr. Zener : We concede that is right.

Mr. Davis : And it was agreed that they may be

brought in here?

Mr. Zener: Yes.

Mr. Davis: We offer this in evidence.

The Court: Is there any objection? [33]
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Mr. Zener : Only on the ground that it is imma-

terial.

The Court: It may be admitted.

Q. This Exhibit 5 shows that it was issued to

Homer G. Smith June 24, 1950, for $84.33; is that

correct '? A. Yes.

Q. On this exhibit appears *'car mileage,

$67.13." A. Yes.

Q. And "Film for construction picture, $5.25,"

and "customer's meals and entertainment," and

that item is $11.95? A. Yes.

Q. On this one it is not itemized the same way

on the side of the check as the other one was; that

is correct, is. it, Mr. Wahlquist ?

A. Yes, that is correct.

Q. Exhibit number 6, does that contain infor-

mation—first, there are three sheets there.

A. Yes.

Q. That is from the Boise-Payette Lumber Com-

pany files; does that contain information showing

what made up the items on check Exhibit num-

ber 5? A. Yes.

Mr. Davis: We offer Exhibit niunber 6.

Mr. Zener: Objected to only on the ground that

it is immaterial.

The Court : Will you state to the Court why you

feel it is immaterial? [34]

Mr. Zener: It shows nothing as to the authori-

zation for the use of the airplane nor anything in

connection with the expense of the use of the air-

plane. We are concerned with whether this flight
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was in the scope of the employment or was directly

or indirectly authorized by the employer. This

statement applies to all of the exhibits which we

object to on the same ground.

The Court: The objection is overruled, and the

exhibit may be admitted, it goes to the—that is, it

is the Court's view that is goes to the general em-

ployment of Mr. Smith, in a general way.

Q. This Exhibit 6, that contains an itemization

of the items that went to make up the $84.33 check,

Exhibit number 5? A. Yes.

Q. This item, 959 miles, $67.13, car mileage?

A. Yes.

Q. That was paid to Mr. Smith for his car?

A. Yes, sir.

Q. And it shows customer's meals, $2.45?

A. Yes, sir.

Q. And entertainment and meal, S. E. Aldous,

Jr., $9.50? A. Yes, sir.

Q. He was a contractor? A. Yes.

Q. He was one of your customers?

A. Yes.

Q. You wanted to keep him as a customer? [35]

A. Yes.

Q. Mr. Smith was entertaining him as a present

customer and a future prospective customer he

wanted to keep for the Boise-Payette Lumber Com-
pany? A. Yes.

Q. You expected and wanted Mr. Smith to be

nice to the contractors and to your customers?

A. Yes, sir.
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Q. And wanted him to be friendly to them?

A. Yes.

Q. You went, did you not, with Mr. Lacy the

day after this tragedy to the home of the elder Mrs.

Larsen ? A. Yes.

Q. And there you saw Mrs. Berry and her sis-

ter? A. Yes.

Q. Do you recognize her sister here?

A. Yes, sir.

Q. And Mrs. Berry's daughter, fourteen or fif-

teen years old, was there? A. Yes.

Q. Who did you go with ? A. Mr. Lacy.

Q. On that day you didn't see Mrs. Lettie Lar-

sen or Helen Joye Larsen?

A. I believe not, I don't recall.

Q. I think you said in your deposition generally

that Mr. Lacy did most of the talking and that you

didn't remember [36] much about it?

A. That is right.

Q. How many times did you go with Mr. Lacy

to the Larsen home? A. Three times.

Q. You went the second time with Mr. Lacy,

Mrs. Smith and her father? A. Yes, sir.

Q. The third time Mr. Lacy made arrangements

with you to go, by telephone ? A. Yes, sir.

Q. And he did most of the talking then?

A. Yes, sir.

Q. You and Mr. Lacy went to see Mr. Wilson,

the proprietor of the Wilson Flying School?

A. Yes, sir.

Q. You went to see him after this tragedy?
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A. Yes, sir.

Q. You went out to talk to him after it hap-

pened—to talk to him about it? A. Yes.

Q. That was in the day time ? A. Yes, sir.

Q. That was during the regular working hours

for the Boise Payette Lumber Company?

A. It was in the later afternoon, but I don't

recall whether it was after five-thirty or not.

Q. Do you quit right on the hours or work on

until you are [37] through?

A. I work until I am finished there.

Q. Did you consider that you were in the employ

of the Boise Payette Lumber Company when you

went to talk to Mr. Wilson? A. Yes.

Q. And you considered that Mr. Lacy was an

employee of the Boise-Payette at that time?

A. Yes, sir.

Q. Mr. Lacy did most of the talking then, did

he ? A. Yes.

Q. At the time you made the three visits to the

Larsens and the time you went to see Mr. Wilson,

Mr. Lacy was doing the talking and Mr. Lacy was

in charge of whatever matter there was handled?

A. Yes, sir.

Q. Now did you hear Mr. Lacy tell, on your first

visit there the next day after the tragedy, did you

hear him report anything to Mrs. Berry or her

sister about having been told by Smith that he was

going to take her husband on this trip to Twin

Falls? A. I don't remember.
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Q. Do you remember that Mr. Lacy said any-

thing to them about it?

A. I don't recall him saying anything about the

accident.

Q. Do you think he didn't say anything, or do

you just don't recall? [38]

A. I don't think he said anything.

Q. You don't think he said anything?

A. That's right.

Q. When you went the third time, that was when

Mr. Lacy had called Mrs. Larsen and made arrange-

ments to come that evening?

A. I don't know whether he called them or not.

Q. Anyway, you went the third time, and you

went at Mr. Lacy's request?

A. At his invitation.

Q. He asked you to go?

A. He asked if I wanted to go.

Q. And you wanted to go? A. I did go.

Q. You wouldn't have gone if Mr. Lacy hadn't

requested or invited you?

A. I wouldn't have known about the occasion.

Q. You wouldn't have gone unless Mr. Lacy

asked you to go? A. No, sir.

Q. Did you hear any conversation about Mr.

Smith using his plane on company business?

A. No.

Q. Did you hear all of the conversation that took

place that evening, or did you tell me before that

there was different conversations that you didn't

pay much attention to?
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A. I told you that on the second visit, but I

don't recall [39] that I did on the third visit.

Q. Tell me now.

A. Well, Mr. Lacy did most of the talking on

this occasion and I don't recall him saying anything

concerning the accident.

Q. Now, Mr. Wahlquist, I want to give you an

opportunity—I just want to ask this: Do you want

to say that you don't recall it, or that he didn't say

anything about it?

A. I would say that he didn't mention it.

Q. You would say positively that Mr. Lacy

didn't mention anything about it?

A. That's right.

Mr. Davis: That is all. You may examine.

Cross-Examination

By Mr. Zener:

Q. At the time Mr. Smith was engaged by the

Boise-Payette Lumber Company did he report to

you for his work? A. Yes.

Q. What advice had you had that he was to be

employed ?

A. Mr. Jeremiasen had so informed me.

Q. Mr. Jeremiasen had informed you?

A. Yes, sir.

Q. Did Mr. Jeremiasen inform you anything

more than that he was employed and was to work

in your yard?

A. As I recall, that was about it.

Q. Do you recall any special instructions or
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comment that might have been made by Mr. Lacy

with respect to [40] Smith's emplojrment

?

A. I don't recall any.

Q. Had you known Mr. Smith prior to this em-

ployment? A. No, sir.

Q. Just tell the jury what arrangement was

made between you and Mr. Smith as to his work

and employment with the Boise-Payette Lumber

Company.

A. He came to us on the recommendation of Mr.

Jeremiasen to be used as I thought—that is, in the

capacity where I thought he would be mostly

needed; due to his experience I thought we could

use him in the sales. The salary had been set by

the general office, so I explained to him what I felt

that his duty should be, that is, call on our regular

trade—our regular contractors who had work in

progress or who were contemplating work, and to

assist them with estimating that they may require

or any service that he could rendel* them within

reason and to develop the prospects that came into

the office regardless of whether they were contrac-

tors, and assist them with the estimating and help

the prospects to get contractors and spend some

time in the office to assist with other duties, such

as figuring estimates, helping to make estimates,

interview prospects that came into the office; then

in the course of the various different contracts that

were on the outside, the contractors would not al-

ways come into the office, and I told him it [41]

was quite necessary to call on them on the jobs and
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to render what service he possibly could render

them, and in so doing, if he o^vned a car, which he

told me he did—we would be willing to pay mileage

for the use of the car on company business, and I

thought in the course of making these calls there

would be sometimes during the time that it might

be well to take them to lunch or entertain them

in a way of that kind. That on these items he was

to submit to me his itemized expense account for

my approval. That is, in substance, what I talked

over with him.

The Court : We will recess until two o 'clock this

afternoon.

November 14, 1951—2 o 'Clock P.M.

Q. Mr. Wahlquist, prior to this accident did you

know of the ownership of this plane by Mr. Smith?

A. I heard that he had an airplane.

Q. Did you ever discuss with Mr. Smith the

ownership of this plane? A. I never did.

Q. Was it ever brought to your attention as to

what type of use he was making of this airplane ?

A. He was using it for his own personal flying.

Q. You knew of certain flights he made?

A. I knew that he went to Colorado.

Q. Did he ever discuss with you the use of the

plane in [42] connection with his work for the

Boise-Payette Liunber Company? A. No, sir.

Q. Do you know of any occasion on which he

might have used that plane in connection with your

business? A. No, sir.
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Q. What territory is served by your branch?

A. The incorporated limits of the City of Poca-

tello, Alameda and Fort Hall toward the north, and

we would probably go over as far as the Phillips

Field on the way to American Falls, and we have

been as far as McCammon on the south.

Q. Areas beyond that distance are not solicited

for business by your branch?

A. No, they are not.

Q. In the event that it would come to your atten-

tion that there was work to do outside of that area,

what would you do?

A. I would take it up with the District Manager

if he was available, and if he was not available 1

would take it up with the manager of the yard in

that vicinity.

Q. On these expense accounts submitted for the

two months that Mr. Smith was with your company,

did you go over those matters with Mr. Smith?

A. Yes, sir.

Q. Were they approved by you before they were

sent in for payment? A. Yes. [43]

Q. Payment was not made out of your office?

A. It was made in our office.

Q. Did you draw the checks? A. Yes.

Q. Of your own knowledge, Mr. Wahlquist, do

you know whether or not your company ever paid

anything toward the purchase of this airplane?

A. They never did.

Q. With respect to the operation or the main-
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tenance or the furnishing of the gas or oil, what

can you say as to that, Mr. Wahlquist?

A. Nothing was paid from or by our company.

Q. I believe that Mr. Davis mentioned a date of

the 10th of July—now, it is agreed that the accident

was on the 18th of July

Mr, Davis: Yes, Mr. Zener, I agree that is the

correct date.

A. That is right.

Mr. Zener: The reason I inquired is that you

used the date of the 10th of July in your direct in

some question.

Mr. Davis: I don't think there is any question

about the date of the accident. It was on July 18th.

Mr. Zener: I want to be sure that it is under-

stood. [44]

Q. Were you on duty on the day of the acci-

dent? A. No, I was home, ill.

Q. Did you come to the office at all that day?

A. No, sir.

Q. Did you have any knowledge of this contem-

plated flight or the arrangement that may have led

to this flight in Mr. Smith's plane that day?

A. I knew nothing of it.

Q. You didn't know of it at all?

A. I knew nothing of it.

Q. Do you know whether or not airplanes have

been used by the Boise-Payette Lumber Company
during the full term of your experience with the

company in any connection with the company busi-

ness?



vs. Helen Joye Larsen, etc. To

(Testimony of Carl Wahlquist.)

A. Not in my connection with the company.

Q. Do you know of any other occasion that they

have been used? A. I know of no other.

Q. You have been asked if you had known of

this flight by Smith, if you had been asked if he

should take it, you would not have consented?

A. Yes, I was asked.

Q. Let me ask this: Were you ever advised of

this flight or any other taken by Mr. Smith?

A. No.

Q. I believe that you testified that you had heard

or knew [45] of one flight that Mr. Smith took

prior to this accident?

A. Yes, I talked to him on the long-distance

telephone; I was in Salt Lake City and he wanted

to know if I would be in Pocatello, and he said he

would see me ; that he wanted to leave for Colorado

early the next morning. I didn't know, but I as-

sumed that he was going to fly.

Q. Colorado was his former home?

A. Yes.

Q. And did he make a flight to Colorado?

A. Yes, so far as I know.

Q. Did that trip to Colorado have any connec-

tion with business of the Boise-Payette Lumber
Company ?

A. Will you repeat that? I didn't hear.

Q. Yes. I asked, did that trip to Colorado have

anything to do with, or any connection with the

business of the Boise-Payette Lumber Company?

A. No, sir; none whatever.
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Mr. Zener: That's all Mr. Wahlquist. [46]

Redirect Examination

By Mr. Davis:

Q. He called you before he went to Colorado in

his plane? A. I called him.

Q. You called him? A. Yes, sir.

Q. I must have misunderstood you. You called

him from where?

A. Salt Lake City, Utah.

Q. I thought you said that he wanted to talk to

you? A. He did.

Q. You called because he wanted to talk to you

before he left?

A. I called the Pocatello yard each day I was

away. The last time I called he answered the phone,

took the call, and he asked if I was coming to

Pocatello that evening, and I told him I would be

in Pocatello that evening, and he said he would like

to see me; he wanted to leave early the next morn-

ing for Colorado on some personal business.

Q. What day of the week was that?

A. What day of the week was that? Thursday,

I think, but I am not positive. I think it was

Thursday before the accident.

Q. And so he did leave for Colorado the next

day with his plane? A. Yes, sir.

Q. He was gone all day? A. Yes, sir.

Q. He was paid for that? A. Yes. [47]

Q. Now, you were not there the day that the

trip was made to Twin Falls, you were not in the
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office that day at all, were you? A. No.

Q. And he couldn't have talked to you in the

office if he had wanted to? A. No, sir.

Q. You did know that he was taking training

—

that he was flying? A. Yes.

Q. You knew that he was doing that in the day-

time, during office hours?

A. I didn't know that.

Q. Do you know it now?

A. I have been told that.

Q. He was working for you and flying in the

daytime, during office hours, but you didn't know

it? A. That is right.

Q. And he was paid for that time ?

A. Yes, sir.

Q. And he was under your supervision?

A. Yes, sir.

Q. Now, Mr. Wahlquist, as I understand you,

you are saying that you didn't authorize him to go

to Twin Falls in the plane?

A. I did not. [48]

Q, You could have authorized him if you

wanted to?

A. I could have authorized him to go, but not

particularly by plane; I have nothing to do with

the plane.

Q. If he had called you, you could have told him

to go? A. I would have advised

Q. Just a minute. Could you and did you have

the right to tell him to go that way if you

wanted to?
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A. I could have in working hours, but not after

working hours.

Q. You didn't know that he worked after hours?

A. He may have; I never asked him.

Q. Do you mean to say that you didn't discuss

with him and Mr. Lacy the general plan of his

operation; that you didn't discuss it after business

hours repeatedly?

A. We did on a few occasions meet after hours—
generally it was at his request. Mr. Lacy wasn't

available in the daytime; we were busy with other

matters ; it was his option.

Q. Your authority to tell these men or this man
anything quit squarely at five o'clock?

A. Yes.

Q. You had no right to tell him or advise him

about the business of the company after five

o'clock?

A. I would have a right to suggest; I wouldn't

be out of the way.

Q. If he asked you after five o 'clock about enter-

taining customers, could you have told him or not?

A. Yes. [49]

Q. Then you did have the right? A. Yes.

Q. Taking a man to a baseball game would be

proper form of entertainment? A. Yes.

Q. Did you question that he was in the further-

ance of the company business, or was trying to

entertain these men when he took them to Twin

Falls? A. I don't question that.

Q. Your only question is that he didn't have a
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right to do it? A, That is right.

Q. You don't question that he was doing it in

the furtherance of the company's business?

A. I have no question about that.

Q. Mr. "Wahlquist, I asked you a question, pos-

sibly the same question this morning, about a con-

versation out at Mrs. Larsen's, whether you heard

it or listened to it. Now, I am directing your atten-

tion to the third time that you were out at Mrs.

Lettie Larsen's, the elder of the ladies. I want to

know if it is not a fact that you didn't discuss any-

thing there yourself and that you just listened

casually to it ? A. That is right.

Mr. Davis; That is all.

Mr. Zener: That is all at this time.

FRANK M. LACY
called by the plaintiffs under the rule, after [50]

being first duly sworn, testified as follows:

Direct Examination

By Mr. Davis:

Q. You are the District Manager for the Boise-

Payette Lumber Company? A. Yes, sir.

Q. That is the Pocatello District ? A. Yes.

Q. What territory or counties is in your dis-

trict?

A. Well, we begin with Pocatello and go north

on the Yellowstone highway. I have Montpelier and

I go north as far as Ashton.

Q. You are interested principally in the sale of
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the products of your company in that territory 1

A. That's right.

Q. When Mr. Smith was employed you were

sent a copy of the letter that the General Manager

and Vice-President wrote him as to his employ-

ment?

A. Yes, I got copies of all correspondence com-

ing into this territory.

Q. All correspondence sent to any manager in

your district? A. That is right.

Q. When was it that you met Mr. Smith at the

airport and showed him around town?

A. I cannot give the exact date, but it is the

time we hired him.

Q. You were acting as District Manager at the

time you did that? [51]

A. Yes, I was on duty.

Q. What were Mr. Smith's duties?

A. While he was working for us, while he was

in our employ?

Q. Yes, what was his duty?

A. He was under Mr. Wahlquist's supervision.

Q. What was he to do?

A. Whatever Mr. Wahlquist saw fit to give him

to do.

Q. You say he was working under Mr. Wahl-

quist; do you mean to say that he was not in your

district ?

A. He is not under my supervision; it was

strictly Mr. Wahlquist's supervision.

Q. Do you recall my asking you—this is on page
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6 of your deposition—at the time your deposition

was taken do you recall my asking what Mr.

Smith's duties were? A. Yes, sir.

Q. Have you read your deposition over?

A. Yes.

Q. Would you like to see it before you answer

this? A. I think I know what is in it.

Q. At that time when I asked, '^what was Mr.

Smith's duties; what was he doing?" your answer

was: ''Well, it was general yard work, particularly,

and an outside man; what we call an outside man
on sales, or collections." A. That is right.

Q. When you speak of "we," that is the Boise-

Payette Lumber Company? [52]

A. That's right.

Q. When you talk things over with Mr. Smith

and Wahlquist and other employees, you refer to

the Boise-Payette Lumber Company as we?

A. Yes, that's right.

Q. You heard Mr. Wahlquist on the stand speak

of we, and you understood that he was referring to

the Boise-Payette Lumber Company?

A. I presume he was.

Q. What was Mr. Smith's experience? Why did

the Boise-Payette Lumber Company want him here ?

A. He had a good many years' experience prior

to his coming here ; we figured he would fit into our

organization and that is why we were hiring him.

Q. Did you figure that he was a man that was

underpaid and that he had a great deal of promise

and you were going to give him a better job?
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A. We had that in mind.

Q. And you so advised his wife?

A. I don't recall discussing it with her.

Q. You don't recall that? A. No.

Q. I am calling your attention to the time that

she arrived after the accident. I will ask you if you

had a conversation with her over here in the yard

in Pocatello concerning what Mr. Smith was doing

and the kind of job he had been doing? [53]

A. I was with Mrs. Smith about all day and we

discussed things generally.

Q. Did you make this statement: ''Homer was

doing a fine job, he was too big a man for the job

he had; we planned something better for him"; did

you tell here that"?

A. I might have, I don't recall that statement,

but I might have.

Q. Do you recall my asking you the question

previously: ''Well what was his capacity, what was

he known as," and you answered, "There was no

particular title. He was a man that had lumber ex-

perience. He came here because we needed an ex-

perienced man to figure estimates and contact cus-

tomers"? A. That is right.

Q. And when you said "we," you meant the

Boise-Payette Lumber Company?

A. That is right.

Q. Now, Mr. Lacy, where is your general head-

quarters—where is your office?

A. I have my office here in Pocatello.

Q. In the Boise-Payette Lumber Company yard ?
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A. It is at that yard, it is on another street, it is

not in connection with the office here on Lander.

Q. How far from the yard is it ?

A. It is in connection with the yard but on the

opposite side from their office. [54]

Q. It is not across the street?

A. It is in the same building, in fact it is sort of

addition. Their office faces Fifth Avenue.

Q. Your office is in the Boise-Payette Lumber

Company building in Pocatello?

A. That's right.

Q. You had been discussing with Mr. Smith a

question of sales promotional plan that he had?

A. He h^d been discussing it with me.

Q. Smith discussed it with you?

A. Yes, that is right.

Q. Did he have a right to discuss it with youf

A. All of our employees had a right, we were

glad to discuss it.

Q. Any employee you have in this District has a

right to take up any idea he had about promoting

sales of the Company ?

A. I can't answer that.

Q. Is it impossible to answer that ? I would like

to have the question answered.

A. He would have a right but it would not be

our common procedure. He was working under Mr.

Wahlquist.

Q. I asked about any employee in this district.

He would have or had the right to take up that kind

of thing?
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A. He would go through the manager, that

would be the ordinary procedure.

Q. I thought you told me that any employee had

the right to take those things up with the Com-

pany? [55]

A. He would have the right but it wasn't com-

mon procedure, he was under Mr. Wahlquist.

Q. He wasn't going outside of the course of his

employment in that, or doing anything wrong by

taking up a promotional plan or a plan of pro-

moting sales'?

A. That plan had been discussed in the presence

of Mr. Wahlquist a week or so before.

Q. You discussed it with Mr. Smith?

A. To some extent, not very much.

Q. Regardless of the extent when you discussed

it, you were on Company business?

A. There was very little discussed, that's right.

There was very little discussed. I suggested that

the sales promotion wait until Mr. Jeremiasen comes

over and that is when we will get together.

Q. You are the man who told Mr. Smith to wait

until Mr. Jeremiasen came over and that you would

discuss that? A. Yes, sir.

Q. You were acting in the scope of your author-

ity? A. Yes, sir.

Q. You were to discuss plans of sales promotion ?

A. Yes, in a general way.

Q. That is, if Mr. Jeremiasen came in the eve-

ning—Mr. Wahlquist was ill.

A. Yes, that's right.
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Q. You are the man that told Mr. Smith that

Mr. Jeremiasen would be in that evening'? [56]

A. Yes, sir.

Q. Did you have any right to tell him that?

A. I certainly did have a right.

Q. And you expected him to rely on what you

told him or to do what you told him in that respect %

A. No, it was at his own suggestion—he was in-

terested in that program.

Q. He didn't know that Mr. Jeremiasen was

coming that evening until you told him?

A. No, that's right.

Q. He had no way of knowing until you told

him? A. That's right.

Q. And you did tell him? A. Yes, sir.

Q. You told him that if Jeremiasen got in that

you and he and Jeremiasen would meet and talk

over Company business?

A. I suggested it and he agreed to it.

Q. You suggested it as his superior?

A. Yes, sir.

Q. He called you up to report to you about seven

o'clock and asked you if Mr. Jeremiasen was in

town? A. That is right.

Q. That was by reason—you know, Mr. Lacy, that

was by reason of your having told him or indicating

to him that you would like to have him available

when Mr. Jeremiasen got here?

A. That is right. [57]

Q. Where was he when he called you?

A. I haven't any idea.



84 Boise Payette Lumber Co., etc.

(Testimony of Frank M. Laey.)

Q. What did you tell him about Mr. Jeremiasen

being here*?

A. He asked me if Mr. Jeremiasen had gotten

in and I said "no," I said ''No, not as yet, I just

checked the hotel and he hasn't checked in."

Q. When you told him that, what did he talk

about ?

A. He made the remark, "as much as there is

some uncertainty about Mr. Jeremiasen getting in,

I believe I will go to Twin Falls to the ball game."

Q. What did you say?

A. I never told him not to, I had no supervision

over him.

Q. You had supervision to tell him to meet with

you and Mr. Jeremiasen?

A. He volunteered to do that.

Q. I thought you said that you had supervision

to tell him to meet with you and Jeremiasen.

A. That word supervision—we work as a family,

we don't say you have to do this or that.

Q. Did I indicate that you did ? You could have

supervision without being cross, is that what you are

getting at?

A. He volunteered to meet with us that evening.

Q. He didn't volunteer until you told him that

Mr. Jeremiasen was coming ?

A. That's right, I suggested that.

Q. Then he called to you to find out if you still

wanted him to do that ? [58]

A. It was a tentative meeting, Mr. Jeremiasen

didn't know anything about it.
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Q. You knew that Mr. Wahlquist was ill that

night *? A. Yes, I did.

Q. When you went out to Mrs. Larsen 's home

the next day or the same day of the tragedy, did

you discuss with these people or tell them about the

baseball trip or what he said to you?

A. I told them about his telephone call and

that he invited me to go along.

Q. Then you knew that he was going to a base-

ball game? A. That's right.

Q. Did he say to you that something nice should

be done for the Larsens and Berry?

A. No, sir, not in this telephone conversation.

Q. You rtever heard that?

A. He never told me then, that is a sure thing.

Q. Now, Mr. Lacy, did he tell you who was going

with him ?

A. He said, ''Inasmuch as there is some uncer-

tainty about Mr. Jeremiasen coming, I believe we

will go to the ball game"; he said that Mr. Berry

and Larsen had been planning on driving, and some

suggestion was made about flying, and I believe I

will fly them down.

Q. You don't question the flying or taking them

was in furtherance of Company business, but you

question the authority [59] that he didn't have the

right ?

A. He never told me he was going in the further-

ance of Company business; he was going with two

friends.

Q. You knew that it would be in furtherance of
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Company business for liim to entertain these men?

A. I think

Mr. Davis: Can you answer that?

The Court: Just answer the question.

A. I would assume that it would.

Q. Then why didn't you tell me that before?

Mr. Zener: We object to that as being argu-

mentative.

Q. Didn't you understand what I was asking?

The Court: I understand that this witness is

called as an adverse witness.

Mr. Davis: That is right, your Honor.

The Court: Go ahead.

Q. Didn't you understand what I was asking?

A. I have been trying to understand and I have

tried to answer in an honest way.

Q. You reported to Mr. Jeremiasen after you

found out about the tragedy?

A. I met Mr. Jeremiasen in the hotel the next

morning and told him what I heard.

Q. You didn't phone him?

A. No, I didn't. [60]

Q. Do you remember what you told him?

A. I just told him a terrible thing had happened
;

that Mr. Smith had taken these boys to the ball

game and in coming back they had crashed. I

didn't have any detail.

Q. You told him that Mr. Smith had taken these

boys to the ball game? A. Yes, sir.

Q. You knew that they were your customers?

A. Yes, sir.
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Q. You knew that they were your customers

when he reported to you over the telephone that he

was going to take them to the ball game?

A. Yes, sir.

Q. You knew that they were your customers and

you knew that it was within the scope of his duty

to entertain and be nice to prospective and to pres-

ent customers, did you not ? A. Yes, sir.

Q. When Mr. Smith told you that he thought he

would take those men to the ball game, did you tell

him to drive carefully? A. Yes, I did.

Mr. Davis: That is all.

Cross-Examination

By Mr. Zener:

Q. Mr. Lacy, was there anything in this con-

versation between Smith and you about your going

to the ball game? [61]

A. He asked me to go along.

Q. What did he say, as near as you recall, and

what was your reply to him?

A. He mentioned that Berry and Larsen were

going along and he said that he had another seat

and "do you want to go along," and I said "you

know what my answer would be." I recall that he

had invited me on a number of occasions to go on

trips and I declined.

Q. Did he say anything further when you said

"You know what my answer would be"?

A. Yes, "I would expect that kind of advice
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from you." I said to drive carefully, I remember

that.

Q. You have related all of the conversation that

took place between you and Smith?

A. Yes, sir.

Q. Prior to this time, did you know that Mr.

Smith had this plane*? A. Yes, sir.

Q. How was it brought to your attention?

A. Shortly after he got it I knew he had it. I

heard the boys talking there and one morning he

invited some of the boys to take a ride with him.

A. Who do you refer to by hearing the boys

talking?

A. Boys around the yard, employees mostly.

Q. That is all you heard? A. Yes, sir.

Q. Did he invite you to go on rides with

him? [62] A. Yes, sir.

Q. Did you ever go? A. No, sir.

Q. Do you know if any of the others went with

him? A. None of our boys went with him.

Q. How long have you been with the Boise-

Payette Lumber Company?

A. Twenty-nine years.

Q. During all of that time have you had any

knowledge of airplanes being used in connection

with their business? A. None whatever.

Q. Do you know of any airplane being owned by

any employee that was used in connection with the

Boise-Payette Lumber Company business?

A. No, sir.

Q. Do you know whether the Company ever
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bought a plane and furnished it for the use of any

employee or employees ? A. We never did.

Q. Did you have anything to do with any ar-

rangement with respect to the expenses of Mr.

Smith after he came here as an employee?

A. That was under Mr. Wahlquist.

Q. And you didn^t have anything to do with any

such arrangement? A. No, sir.

Q. Did the expense accounts go over your

desk? [63] A. None of his ever did.

Q. During your entire experience with the

Boise-Payette Lumber Company did you know of

any instance where allowance for gasoline, oil and

maintenance for an airplane was ever made by your

Company? A. No, sir.

Q. This telephone call that Mr. Smith made to

you, his first inquiry was whether Mr. Jeremiasen

would be in? A. That is correct.

Q. You advised him that so far as you knew he

had not yet arrived ? A. That is right.

Mr. Zener: I think that is all.

Redirect Examination

By Mr. Davis:

Q. How long have you been with the Boise-

Payette Lumber Company?

A. For twenty-nine years.

Q. They were not using planes as much twenty-

nine years ago as now ? A. That is true.

Q. All you meant to say is that you don't know

of them having authorized the use of a plane?
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A. That is right.

Q. You don't claim that some one in authority

wouldn't or couldn't have authorized a man to use

them? [64]

A. They would have the right.

Q. If anyone in authority could authorize a man
to use his plane then he would have a right to use

it? A. Yes.

Q. If you authorized it he would have a right to

use it? A. Yes.

Q. And he had a right to invite the boys to go

to the ball game? A. Yes, sir.

Q. You knew that he was inviting them?

A, Yes, sir.

Q. You knew that he had this plane?

A. Yes, sir.

Q. Did you know that he was flying it in the

daytime ?

A. No, I didn't know that until today.

Q. Did you tell any of the boys not to go with

him? A. No, I didn't.

Q. You didn't care if they went?

A. If they flew after hours it would not be any

of my business.

Q. If they flew with him in hours—business

hours—it would be your business?

A. Definitely.

Q. You did know something about his enter-

tainment expenses here—you discussed it with Mr.

Wahlquist? A. On one occasion. [65]

Q. You did know about it and did discuss it ?

A. Yes.
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Q. In your business you don't have to discuss a

thing more than once, on more than one occasion to

learn about it or to decide about it?

A. Ordinarily we wouldn't, no.

Q. Had he ever discussed with you about your

flying to Boise with him, on business?

A. He had invited me to do that.

Q. Had you ever indicated that later you were

going to do that?

A. I was entertaining the idea ; I suggested that

I might go with him.

Q. Did you tell Mrs. Berry and Mrs. Larsen,

both the Mrs. Larsens, that you had discussed it

and later on you were going to fly with him on

business? A. He had to go himself

Q. Did you tell Mrs. Berry and the Mrs. Larsens

that you were going to fly with him on business?

A. I didn't tell him I would.

Q. But did you tell them?

A. That I had been invited and I might have

went.

Q. With him on business?

A. That's right.

Q. Yes—and did you tell these people that it

was a shame that they went because if it had been

ten minutes [_66^ later when Mr. Jeremiasen got in

that you wouldn't have let him gone?

A. That he wouldn't have went.

Q. Did you tell them that you wouldn't have let

him gone—if it had been ten minutes later when
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Mr. Jeremiasen came in that you wouldn't have let

him gone? A. No, sir.

Q. And that Mr. Smith said that as long as Mr.

Jeremiasen wasn't going to be here that he thought

that they should do something nice for the Larsens

and Berry and that he was going to take them to

Twin Falls to the ball game? A. No, sir.

Q. Didn't you tell these people that you told

him that it looked like the man from Boise wouldn't

get here and it was all right for him to go ahead

and take them ?

A. That he wouldn't get here in time for the

meeting.

Mr. Davis: Will you read the question?

(Question read by reporter.)

A. I didn't tell him that it was all right to go.

Q. I am asking if you didn't tell Mrs. Larsen

and Mrs. Berry that ?

The Court: Ask the question again and let's get

along.

Q. Did you tell these people, Mrs. Larsen and

Mrs. Berry, that you told Mr. Smith that it looked

like the man from Boise wouldn't get in and it was

all right for him to go ahead ? [67]

A. No, if you put the question that way.

Mr. Davis: I think that's a]].
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Recross-Examination

By Mr. Zener:

Q. Did you understand then that you were asked

if you told Mrs. Berry and Mrs. Larsen the matters

recited*? A. What was that.

Q. Did you tell Mrs. Larsen and Mrs. Berry

that;—in substance that Mr. Smith asked if he

could take Mr. Larsen and Mr. Berry to Twin Falls

because he wanted to do something nice for them?

A. I did not.

Q. Have you recited to the jury fully what took

place between you and Mr. Smith on the occasion

when he called you that evening?

A. Yes, sir.

Q. Your recollection of the call?

A. That's right.

Mr. Zener: That's all.

Redirect Examination

By Mr. Davis:

Q. Have you recited fully what you told Mrs.

Berry and her sister Mrs. Demuzio ?

A. That's right.

Q. You have recited it all?

A. That's right. [68]

Mr. Davis: That is all.

Mr. Zener: Nothing further at this time.

The Court: We will recess for fifteen minutes.
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GENEVA MAE BERRY
called as a witness by the plaintiffs, after being

first duly sworn, testifies as follows:

Direct Examination

By Mr. Davis:

Q. Your name is Geneva Mae Berry ?

A. Yes, sir.

Q. AYhere do you live Mrs. Berry?

A. 827 Yellowstone, Pocatello.

Q. How old are you? A. Thirty-nine.

Q. You have a daughter? A. Yes, sir.

Q. Your husband was Orville Berry?

A. Yes, sir.

Q. Wayne Larsen was your brother?

A. Yes, sir.

Q. And Bert Larsen was your father?

A. Yes, he was.

Q. Your mother was in Court here before duririu

this trial [69] but she is not here now ?

A. No, she is ill.

Q. Helen Joye Larsen is your sister-in-law?

A. Yes, sir.

Q. She was married to Wayne Larsen?

A. Yes, sir.

Q. Your mother will probably not be able to

come back to Court? A. It is not likely.

Q. Mrs. Berry, did you know Mr. Wahlquist

prior to July 18, 1950, did you know who he was?

A. I met him once in the office.
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Q. Did you know Mr. Lacy prior to that time,

prior to that date? A. No, I didn't.

Q. What business was your husband in?

A. He was a building contractor.

Q. Who was associated with him?

A. My father and brother.

Q. Mrs. Berry, do you know who introduced you

to Mr. Lacy or Mr. Lacy to you?

A. Mr. Wahlquist.

Q. Where was that?

A. That was on the lawn of my mother's home

on the day of the accident.

Q. Where was your mother that day? [70]

A. In bed under the doctor's orders.

Q. Where was Helen ? A. She was in bed.

Q. At that time, do you know whether or not

the baby that Helen had with her in Court was born

or not ? A. No, he was not bom then.

Q. How long after Wayne's death was the baby

born? A. Three months.

Q. Who was with you there at your mother's

home—any of your relatives ?

A. Yes, my sister.

Q. She is here in the court room ?

A. Yes, she is.

Q. You and your sister went to your mother's

home to meet or to be there and meet any people

who might come ? A. That is right.

Q. Mr. Lacy and Mr. Wahlquist were there that

day? A. Yes, sir.

Q. Who did the talking or carry on most of
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the conversation as between you, that is, whether it

was Mr. Lacy or Mr. Wahlquist?

A. Mr. Lacy.

Q. Did you have a conversation with Mr. Lacy,

a discussion with him there or did he tell you any-

thing about what was said or the circumstances of

Mr. Smith's flying Wayne Larsen, your husband

and your father to Twin Falls ?

A. Yes, sir. [71]

Q. Tell the jury what he said to you in that con-

nection.

A. Yes, I will. Of course, they naturally offered

their sympathy ; they were very kind and expressed

their sympathy, and he said that if it had just been

ten minutes later he would not have let Mr. Smith

gone. He didn't tell me who was coming, but he said

Mr. Smith called in and checked up to see if this

man had come and he said that Mr. Smith said "I

think we should do something nice for the Larsens

and Berry and I am going to take them to the ball-

game, I will fly them down."

Q. What did Mr. Lacy say he said when Smith

said ''We should do something nice for Larsens and

Berry"?

A. He said it was O.K. for him to go, they

wouldn't need him that night, that this man from

Boise hadn't come and it would be all right to take

them to the ball game to fly them down.

Q. Did Mr. Lacy come to your mother's home

when you were there after that time ?

A. Yes, he was there.



vs. Helen Joye Larsen, etc. 97

(Testimony of Geneva Mae Berry.)

Q. How many times *? A. Two more times.

Q. The second time he was there did you have

any discussion about flying, or going, or anything

of that kind? A. No, I don't recall any.

Q. I am calling your attention to the time about

the [72] 22nd of March, 1951, will you tell us the

circumstances of Mr. Lacy coming to your mother's

home ?

A. Yes, it was at her home, he called my mother

and asked if she would be at home and would I be

there, that he would like to talk to us, and she said

that we would be there and that Helen would be

there, and he said that he had a long distance call

from Mrs. Smith and he wanted to come that eve-

ning and he brought Mr. Wahlquist.

Q. Who did the talking at that time ?

A. Mr. Lacy.

Q. Now, I only want the conversation. I will

direct your attention to anything that was said, if

anything was said concerning Mr. Smith and the

taking of the men to Twin Falls ?

A. He repeated the conversation almost word

for word that he had told me on the lawn before

—

that if it was ten minutes later he wouldn't have

let him gone and so forth.

Q. Was anything said about Mr. Smith—did Mr.

Lacy say anything about his flying with Mr. Smith

later? A. Yes, he did.

Q. Tell us what Mr. Lacy said about that?

A. He said that he had asked him several oc-

casions to go with him and he always turned him
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down and he said that was planning on going with

him to Boise later on in the week on business, in

the plane.

Q. Was your brother Wayne a healthy, strong

man? [73] A. Yes, sir.

Q. Do you know how old he was ?

A. Thirty-three.

Q. Did you have occasion to be around his home
and observe his family relationship generally be-

tween he and Helen ?

A. Yes, sir, almost every day I saw them.

Q. What would you say from your knowledge

and observation, as to whether they were happily

married.

A. Yes, sir—from the standpoint of an older

sister I was very happy with their marriage.

Q. Did he appear to love his wife ?

A. Yes, sir.

Q. And did she appear to love him ?

A. Yes, sir, very much.

Q. Was he pleased about the baby that was ex-

pected?

A. That is what he wanted most of all.

Q, What, if you know, were your brother's habits

as to staying with his wife, about being home eve-

nings ?

A. That was the first occasion he ever left her

since they were married.

Q. What was his habits as to drinking and

smoking.

A. We are of the L. D. S. faith and they were
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going through the temple before the baby was born

and he quit drinking and smoking.

Q. Did he drink moderately before that?

A. Yes, sir.

Q. He drank occasionally? [74]

A. Yes, he took a drink occasionally, a sociable

drink.

Q. And he had quit that? A. Entirely.

Q. Do you know of your own knowledge what

the funeral expenses were for Wayne ?

A. Close to eight hundred dollars, we could look

it up exactly.

Q. It is alleged they were $775.00.

A. I thir^k that is almost correct.

Mr. Davis: That is all, you may examine.

Cross-Examination

By Mr. Zener

:

Q. Are you quite certain of the wording used by

Mr. Lacy in his conversation with you respecting

what he had said to Mr. Smith the night before?

A. Yes, I am.

Q. I direct your attention particularly to your

statement that Mr. Lacy said to Mr. Smith that he

would let him take the men to Twin Falls ?

A. That's right.

Q. You are quite positive that is the way he re-

cited it, as you related it?

A. He had to get permission and he would let

him go.

Q. And who was it said it would be nice, or '^We
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should do something nice for the Larsens and

Berry"?

A. Mr. Smith said to Mr. Lacy, "We should do

something nice." [75]

Q. Your deposition was taken in connection with

this case, was it not? A. That's right.

Q. Do you recall this question being asked and

these answers given by you, starting on page 108

at the top of the page. I will hand this to you and

I will read the question and your answers.

A. O.K.

"Q. You have also alleged at the time Mr. Smith

was making this flight and taking these men with

him that he was acting in the line of his employment

and as an agent of the Boise Payette Lmnber Com-

pany. From what facts do you base that alle-

gation?" and you answered: "When I worked at

the Census Bureau, Mrs. Ann Trusty, her husband

is a contractor, she came to work one morning and

informed me that, or if I had been dined and danced

by Mr. Homer Smith and I said no, I hadn't. She

said you should be expecting it at any time because

we were out last evening or the evening before, I

don't know definitely the time and we had a very

nice time. She said he seemed to be contacting all

small contractors in promoting sales." Do you re-

call that ? A. Yes, sir.

Q. And this question: "And that is the basis

upon which you allege that he was acting within the

scope of his employment, is that correct" and you

said: "That is it." Do [76] you recaU that?
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A. Yes, sir,

Q. And this question was asked: ''Is there any

other basis on which you base it than you have just

related?" and you answered: "Not that I can think

of right now." Do you remember that?

A. That is right.

Q. And this question: "If there were any other

reasons, or basis, Mrs. Berry, wouldn't you be able

to think of them and tell us now what they were?"

and your answer to that was: "In a few minutes

maybe I will. Well, for one thing he had never met

my brother. If he was going on a social evening, he

wouldn't take a perfect stranger, you wouldn't, I

wouldn't, we would choose someone nearby. My
brother might be a stinker, but he wasn't."

A. That is right.

Q. And this: "I understood Mr. Smith and Mr.

Bert Larsen were acquainted?" and your answer

was: "Yes, I was told, I also asked my husband if

he met him and he said yes, there at the office." Do

you remember that question and answer ?

A. Yes, sir.

Q. And you were asked: "Is there anything

further, Mrs. Berry?" and your answer: "Well,

let's see, my own conviction down in my heart and

honest opinion and full faith and without a qualm,

or any confusion at all that is what he was doing,

promoting business. I can't recall anything else

right now." That was your testimony? [77]

A. Yes.

Q. This testimony you have given with respect
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to the conversation, did you have that in mind at

the time these questions were asked and answered?

A. Did I have it in mind?

Q. As a basis for saying that Mr. Smith was

acting in the scope of his employment ?

A. I certainly knew it happened.

Q. I asked what the basis was ?

A. I didn't base it on that entirely.

Q. In part on that conversation?

A. As I said, if you had given me a short time

further or some more time—I thought of more, yes,

sir.

Q. Who was present at this conversation between

you and Mr. Lacy ? A. My sister.

Q. Your sister? A. Yes, sir.

Q. What was her name? A. Demuzio.

Q. No other persons, just the two of you?

A. My daughter was on the la\vn, as to others

being there, she didn't listen.

Q. You are positive that the conversation re-

lated to you by Mr. Lacy is as you related today?

A. Yes, I am. [78]

Q. Did you make any notation of it ?

A. At that time ?

Q. About the conversation that took place?

A. Not that day, no.

Q. Did you later? A. Yes, sir.

Q. Attempting to set down your recollection of

this conversation? A. Yes, sir.

Q. When did you do that?

A. I don't know when I did that exactly.
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Q. Did you learn of this flight to Twin Falls

yourself before it took place I

A. My husband told me.

Q. What did he say ?

A. He told me they were invited to go to the

baseball game at Twin Falls.

Q. Was your husband a baseball fan *?

A. He liked all kinds of sports.

Q. Do you know whether he discussed it with

your father, Mr. Larsen? A. I don't know.

Q. Did you hear any discussion between your

husband and your father about going to this base-

ball game*? A. No, sir, I didn't.

Q. When did you first learn about this?

A. I called for him at the shop that evening. [79]

Q. Where he was working ?

A. I think he told us on the way home—I am
not sure whether it was on the way or not.

Q. Did he tell you how he intended to travel?

A. Yes, he did.

Q. Did you make any comment ?

A. As I told you in the deposition I didn't agree

too wholeheartedly but he did as he pleased, I didn't

have any control of that.

Q. Did you have anything to say about the means

of transportation? A. None whatever.

Q. Did it occur to you that there was any risk

or danger in it? A. Oh, no.

Q. Isn't it a fact that you remonstrated quite

definitely about his going, with your husband, that

is, about going in the airplane ?
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A. Yon mean tell him I didn't want him to go?

Q. Yes? A. No.

Q. And criticize or complain about the means

he was going by, namely, by airplane ?

A. No, I think that is the only way to travel.

Q. That was your opinion at that time ?

A. Yes, it was.

Mr. Zener : That is all. [80]

Mr. Davis : That is all.

NAOMI DEMUZIO
called as a witness by the plaintiff, after being first

duly sworn, testifies as follows:

Direct Examination

By Mr. Davis

:

Q. You have given the Clerk your name?

A. Yes, sir.

Q. Maybe the jury didn't hear, will you give it

again? A. Naomi Demuzio.

Q. You are the sister of Mrs. Berry who just

testified? A. Yes, sir.

Q. And you were Wayne Larsen's sister?

A. Yes, sir.

Q. And, of course, Mr. Bert Larsen was your

father? A. Yes, sir.

Q. Had you ever met Mrs. Wahlquist and Mr.

Lacey ? A. Yes, I have.

Q. When did you meet them ?

A. The day of the accident.

Q. Where abouts?
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A. On the lawn in front of mother's home.

Q. Who was present?

A. My sister, Mrs. Berry.

Q. Was her daughter there? [81]

A. Yes, sir, we had been out there meeting

people. Yes, sir, she, her daughter and I.

Q. Did you hear any discussion between Mr.

Lacey and Mrs, Berry concerning the airplane flight

the evening before that resulted in the tragedy?

A. Yes, I did.

Q. Now, what I want is any discussion, if there

was any about Mr. Smith, about flying, going on the

trip?

A. Mr. I^acey said that Mr. Smith had called to

see if the fellow from Boise had come yet and Mr.

Lacey said no, he hadn't arrived, and Mr. Smith

said if they hadn't arrived yet he thought he would

go to Twin Falls to the game; that he would take

Mr. Larsen, Wayne Larsen and Mr. Berry to Twin

Falls, that we should do something nice, and if the

fellow from Boise hadn't arrived would it be all

right if he would go and Mr. Lacey said yes.

Q. Was there anything else said by Mr. Lacey?

A. He said if Mr. Smith had called ten minutes

later he would not have let him go as the fellow

from Boise arrived as planned.

Mr. Davis : You may cross-examine.

Cross-Examination

By Mr. Zener

:

Q. Are you positive that he said he would not

have let him go or that he would not have gone?
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A. That he would not have let him gone. [82]

Q. With respect to the portion of the conversa-

tion regarding Mr. Smith saying ''We ought to do

something nice for the Larsens and Berry, is it all

right if I take them to Twin Falls"; is that your

understanding of that? A. Yes, sir.

Q. And what did Mr. Lacey reply to that?

A. It is all right, it is O.K.

Q. You heard Mr. Lacey testify as to the con-

versation he had with Smith ? A. Yes, I have.

Q. Do you think he is incorrect in relation to

that?

Mr. Davis: I object to that, I don't think that

is proper cross-examination?

The Court: She may answer if you want her to

answer.

A. I think he left part of the conversation out,

yes, sir.

Q. You think he did?

A. Yes, sir, I do.

Q. You have a deep feeling of loss yourself in

regard to this tragedy ? A. Yes, sir, I have.

Q. Has that affected you with respect to your

recollection of this conversation?

A. No, it didn't in any way.

Mr. Zener: That is all. [83]

Mr. Davis: That is all.
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MRS. EVELYN B. YAGER
called as a witness by the plaintiffs, after being

first duly sworn, testifies as follows:

Direct Examination

By Mr. Davis

:

Q. Will you state your name, please?

A. Evelyn B. Yager.

Q. Where do you live?

A. Granby, Colorado.

Q. What relationship did you bear to Mr. Homer
Smith? A. He was my husband.

Q. When did you first learn of this tragedy we

have been discussing here?

A. I learned of it the morning of the 18th be-

tween eight-thirty and nine o'clock.

Q. Who informed you?

A. Mr. Jeremiasen called the lumber yard.

Q. You had known him before ?

A. Yes, sir.

Q. Did you then come to PocateUo?

A. Not then, I did not.

Q. When did you come to Pocatello?

A. I came to Pocatello two days after the

funeral services which was Thursday, I came Sat-

urday, the funeral was Thursday. [84]

Q. Did you go to the local office of the Boise

Payette Lumber Company? A. I did.

Q. Had you ever met Mr. Wahlquist?

A. I had not.

Q. Had you ever met Mr. Lacey?

A. No, sir.
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Q. Did you at that time meet them?

A. I did.

Q. Did you have a conversation with Mr. Wahl-

quist concerning your husband? A. Yes, sir.

Q. Was your son with you at that time?

A. Yes, sir.

Q. How old is your son?

A. Fifteen in October.

Q. Your son is at home? A. Yes, sir.

Q. I will ask you if you remember any of the

conversation or anything that Mr. Wahlquist said

with reference to your husband—your then husband

Mr. Homer Smith entertaining people?

A. Yes, it was the second day that I was here,

before I left I talked to Mr. Wahlquist. Mr. Smith

had a small expense account from the first to the

eighteenth coming and Mr. Wahlquist said they

would send it, which they did. [85] He said that

Mr. Smithes work was very satisfactory; that he

worked hard and that they were satisfied with his

work; he explained the work and that they had

encouraged Mr. Smith to entertain customers in

getting their good will, and that the expense account

was for that and the expense of his car on business.

Q. Was anything said about Homer—that is,

your former husband? A. Yes, sir.

Q. Anything said about his doing night work ?

A. Mr. Wahlquist mentioned that Homer was

working very hard; that he was getting nervous;

he was trying to do everything at once and he

cautioned him to slow down a bit; that there was

another day coming.
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Q. Did Mr. Wahlquist say that Homer worked

at night and that he was getting tired?

A. Yes, sir.

Q. Did you and your husband discuss and did

you know that your husband had come and was

working for the Boise Payette Lumber Company?

A. Yes, I did.

Q. Was he in any other business at that time?

A. Not at that time.

Q. Did you and your husband discuss the pur-

chase of an airplane?

A. After it was purchased.

Q. And who paid for that airplane?

A. I did. [86]

Q. Not from any estate money? A. No.

Q. Did you know what the plane was to be used

for? A. The plane was purchased

Mr. Zener: I must caution the witness to testify

of her own knowledge.

A. I was told that it was purchased for business

and pleasure.

Mr. Zener: I move that be stricken, she said

that it was to be used for business and pleasure,

she was asked

The Court: Yes, Mr. Zener, I will strike the

answer in its present form because she hasn't told

us yet who told her, she just made the general

statement that she was told.

Q. Mrs. Yager, did you discuss—when you men-

tioned a minute ago that you had been told this,

who did you mean had told you?
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A. Mr. Smith.

Q. You never discussed that with anybody else?

A. No.

Q. That v^as at the time he was working for the

Boise-Payette Liunber Company?

A. That's right.

Q. And had been working for them for some

time? A. He didn't work very long.

Q. That was while he was working for [87]

them? A. Yes, sir.

Q. You knew that he was working for them?

A. Yes, I did.

Q. Now, I will ask you what the plane was to

be used for?

Mr. Zener: I object to that as hearsay—a decla-

ration by a party, a declaration of an agent as to

his authority which he is not permitted to testify

to if he were here. Eliciting a conversation of a

deceased person and is hearsay and not binding

on the defendant in this case.

The Court: The only question I have in mind

is the question of being a statement of a person

now deceased. I am not ruling on that phase now.

I will hear her testify as to what the plane was

used for or to be used for, that she found out from

her husband, unless it is against the rule of state-

ments of deceased persons. I don't think it would

appl}^ unless he was a party to the suit. I think

she may answer.

A. I was told by Mr. Smith that it was to be

used for pleasure and business.
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Q. Were you told by Mr. Smith at the time he

was working for the Boise-Payette Lumber Com-

pany, after the plane was purchased whether the

officials or officers of the Boise-Payette Lumber

Company knew that he expected to use it in the

business ?

Mr. Zener: That is objected to on the— [88] It

is eliciting a conversation of a deceased person, an

effort to establish agency by a declaration of the

agent and it cannot be binding on the defendants;

and it was out of the presence of the defendant.

Mr. Peterson: And we think it is very preju-

dicial.

The Court: This trial will be recessed at this

time until ten o'clock tomorrow morning and I

will ask counsel to give me any authorities you have

on this.

November 15, 1951, 10 o 'Clock A.M.

The Court: I am going to recess until 1:30.

Matters have come up making it necessary to take

this recess, and you will remember the admonition

I have given you. You will meet the Court at 1:30

p.m.

November 15, 1951, 1 :30 P.M.

The Court: I am sorry that I have been delayed

here, and I want to assure you that the recess was

not because of anything connected with this case.

The Court had other matters that required atten-

tion. The objection is overruled.
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Mr. Davis: In the interest of time, and I don't

think that is so important, I don't care whether

she answers that or not, I will go ahead.

The Court: Very well.

Q. I show you Plaintiffs' Exhibit 3 and I will

ask you if you know in whose handwriting that

is? [89] A. Yes, I do.

Q. Whose handwriting is that?

A. Homer Smith's.

Q. Do you know what it is ?

Mr. Zener: If she knows of her own know^ledge.

Q. Do you know what that is ? A. Yes.

Q. What is it?

A. It is a page of addresses from a small book

that Mr. Smith carried.

Q. Wliile he was doing what?

A. They are from Pocatello.

Q. Do you know who they are or as to what that

is—do you know whether they were people he was

contacting or had contacted or not?

A. I do not know.

Q. You found that in his effects?

A. Roy Lacey is the only one that I have met.

Mr. Davis: I offer this in evidence at this time.

Mr. Zener: We object to it, it is immaterial.

The Court: I will admit it subject to your ob-

jection and the jury will be instructed concerning

this unless it is connected up as material in this case.

Q. You have in your hand exhibit marked Plain-

tiffs' Exliibit [90] 7. Do you know whose handwrit-

ing that is? A. Homer Smith's.
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Q. When did that come into your possession?

A. It was with Mr. Smith's things that I picked

up at the Pocatello Lumber Yard.

Q. Do you know without looking under subdivi-

sion L, whether the name of Mr. Bert Larsen ap-

pears there? A. Yes, sir.

Q. This was a book he kept of addresses while

he worked for the Boise-Payette Lumber Company,

is that right? A. That is right.

Mr. Davis: I offer this in evidence.

Mr. Zener: Is it to be offered for the purpose

of showing what appears under L?

Mr. Davis: No, I simply did that to identify it.

Mr. Zener: We object on the ground that it is

incompetent, and likewise it is immaterial for any

purpose.

The Court: It is admitted as to the entry of

Bert Larsen, and also in its entirety subject to your

objection, Mr. Zener. Unless it is further connected

up aside from the Bert Larsen entry it will be

stricken.

Q. Mrs. Yager, do you know what that is*?

A. A pilot's flight record and log book.

Q. Do you know whose it was ? [92]

A. Mr. Smith's.

Q. You came into possession of that after his

death? A. Yes, sir.

Q. Do you know whose all the entries there ex-

cept the one by Mr. Wilson is—do you know whose

handwriting they are? A. Homer Smith.
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Q. Do you know whether after Mr. Smith started

keeping his log book he did any night flying or not ?

A. Not to my knowledge.

Mr. Davis: We offer in evidence Exhibit Num-

bered 8.

Mr. Zener: We have no objection.

The Court: Admitted.

Q. Mrs. Yager, when your husband—when Mr.

Smith discussed with you, or when the matter of

purchasing an airplane was discussed and when its

use was discussed did Mr. Smith have with him any

bulletin from the Lumber Company?

A. He did not.

Q. At any time when you discussed with him his

activities did he show you any bulletin ?

A. When Mr. Smith was considering accepting

a job from the Boise-Payette Lumber Company he

did have a bulletin on the policies of the Company.

Q. Did Mr. Smith read to you from that bulletin

or discuss what was in the bulletin?

A. He didn't read the bulletin to me but we dis-

cussed the policy [93] of the Company that was in

the bulletin.

Q. Will you look at that and say whether you

are able to say whether that is the same as the bul-

letin he had when he discussed it with you ?

A. I glanced at the bulletin but I wouldn't swear

that it was the same as this. The bulletin he had

was the insurance that the Company would pay on

his life, in type it looked very similar to this.

Q. Unless you can identify it as the one I don't
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want you to say. Do you think it is fair to say that

it is the same?

A. I wouldn't swear, and I couldn't say that it is

the same one.

Mr. Davis : I think that is all.

Cross-Examination

By Mr. Zener :

Q. Mrs. Yager you have testified that only

within your own knowledge your husband had had

no night flying'? A. That is right.

Q. You wouldn't say as a fact whether he did

or didn't have actual night flying?

A. I am very sure he didn't, but if he did I

didn't know about it.

Q. You were living in Colorado and he was

spending most of his time in Pocatello.

A. Yes, that is right; the last time I saw him

he said he had not had any and wouldn't fly at

night.

Q. (By Mr. Zener) : I move to strike the an-

swer as not responsive. I think she was testifying

only to what [94] the log book showed.

The Court: She is on cross-examination and the

answer may stand.

Q. There was an action brought by all or some

of the parties who are interested in this case, namely

Mrs. Larsen and Mrs. Bert Larsen and Mrs. Berry

against the estate of Homer Smith ?

A. Yes, sir.
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The Court : I don't think any other action should

be brought into this matter.

Mr. Davis : I move that the answer to that ques-

tion be stricken for the purpose of making an ob-

jection.

The Court : It may be stricken for that purpose.

Mr. Davis: I object to the question as incom-

petent, irrelevant and immaterial and an attempt to

inject another matter into this suit. It is absolutely

incompetent in this case.

Mr. Zener: It is for the purpose of showing the

possible interest of this witness ?

The Court : I think we are only interested in this

suit here, just in this matter, not in any other law-

suit. You can examine all you want in regard to

Mrs. Larsen and the child, they are parties here,

but not the others you mentioned.

Mr. Zener: I asked it only with the idea [95]

of developing any interest this witness may have.

The Court: Confine it to Mrs. Larsen, the plain-

tiff here, and the child.

Q. Was there an action instituted by the plain-

tiff in this present action Mrs. Larsen against the

estate of Homer Smith or agaiast yourself ?

Mr. Davis: I appreciate that they have a right

to show the interest of this witness. I take it that

it will be understood that it is solely for that pur-

pose and doesn't affect this suit. We could sue as

many people as we want to.

The Court: Counsel has said that it is only to
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show her interest. I don't see how it could show

any interest but she may answer. A. Yes, sir.

Q. Is that case still pending? A. It is not.

Q. What disposition was made of it?

The Court: I think we are going too far afield

now in view of the objection made. I want no evi-

dence here as to the disposition of any other case.

Mr. Davis: Counsel has in mind, I think, show-

ing that this witness agreed to come here to testify

because that case was dropped and if that is the

reason he is asking, I am willing for him to do so,

to go ahead. [96]

Q. With respect to the purchase of this aircraft,

you knew that the plane was being purchased by

your husband?

A. Yes, I knew that it was purchased after he

had arranged to purchase it.

Q. Do you know whether the plane was pur-

chased in his name? A. Yes, sir.

Q. And fully paid for by him?

A. It was fully paid for before his death, I

paid the obligation afterward.

Q. What obligation did you mean if it was fully

paid for.

The Court: Now, no doubt, this is a matter in

connection with the estate, do you figure it has a

place here. Whether she paid her husband's bills

or not would have no place here would it?

Mr. Zener : Then, that is all.

Mr. Davis: May this witness be excused so she

may return to her home?
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Mr. Zener: Yes, I think it is agreeable with us.

The Court : Very well, you may be excused Mrs.

Yager.

ALFRED G. WHITTIER
called as a witness by the plaintiffs, after being first

duly sworn, testifies as follows: [97]

Direct Examination

By Mr. Davis

:

Q. Your name is Alfred Gr. Whittier ?

A. Yes, sir.

Q. Where do you reside ?

Boise, Idaho.

What is the nature of your present w^ork"?

Agent for the Civil Aeronautics Administra-

A
Q
A

tion

Q
A

Describe the nature of your duties.

Certification of pilots, airplanes, schools,

accident investigations, investigations of violations

of the law are some of the items.

Q. For how many years have you held that posi-

tion?

A. I have been employed by the CAA since 1939,

twelve or thirteen years.

Q. What is the nature of your training as to that

type of work ?

A. I have been employed in aviation since 1930.

Had the various courses offered by the Air Force

and the CAA.

Q. You are a pilot yourself? A. Yes, sir.

Q. Are you familiar with the fact of an accident
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occurring near Phillips Field in Power County,

Idaho, on or about July 18, 1950 ? A. Yes, sir.

Q. Were you required to or did you make an

investigation concerning that accident?

A. Yes, sir. [98]

Q. Can you state whether or not that was re-

quired in the performance of your duty or your

various duties? A. Yes, it was.

Q. With the Civil Aeronautic Administration?

A. Yes, sir.

Q. When did you make such investigation?

A. I believe to the best of my knowledge I ar-

rived in Pocatello in the neighborhood of eleven

or twelve o'clock the date of the accident.

Q. Do you recall that as July 18th?

A. It was mid July sometime.

Q. Following the investigation were you re-

quired to make a report as to the investigation?

A. A routine report, yes, sir.

Q. That report is required under the regulations

of the administration under which you work ?

A. Yes, sir.

Q. Is the organization for which you work and

by which you are employed, a federal organization ?

A. Yes, sir.

Q. Under which Department?

A. The Department of Commerce.

Q. Exhibit 9 marked for identification has been

handed to you, do you know what those documents

are? A. Yes, sir. [99]

Q. Will you state what they are.

A. Non aircarrier aircraft accident report.
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The Clerk : That is marked Exhibit 10.

Q. I should have said Number 10, Mr. Whittier,

that is what Exhibit 10 is ? A. Yes, sir.

Q. Was that made by yourself %

A. A portion of it was.

Q. Does your signature appear on any portion

of the report? A. It does.

Q. What page of the report does your signature

appear on?

A. The pages are not numbered, but it is follow-

ing paragraph fifteen—it is page four, they are

numbered, right here is the number (indicating).

Q. Now, Mr. Whittier, which portion of the re-

port was not made by yourself ?

A. Pages one, two and three I believe were made

in conjunction with the operator at the airport,

using his facilities, his typew^riter and typist, it

was a joint undertaking.

Q. The information in those pages, can you state

whether or not it was a result of your investigation ?

A. I believe it was, yes, sir.

Q. So the entire report would be the result of

your investigation, is that correct ?

A. Either direct or indirect, yes, sir.

Q. It is your official report ? [100]

A. That is correct.

Q. It was a report you made to your superiors in

the Department, is that right? A. Yes, sir.

Q. (By Mr. Davis) : Would you hand that to

counsel, please, Mr. Bailiff?

Q. Now, Mr. Whittier, was the report made in
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the course of your official duty as agent for the Civil

Aeronautics Administration % A. Yes, sir.

Mr. Davis: We offer Exhibit 10 in evidence at

this time.

Q. The report consists of four pages on the form

and an additional page attached showing a photo-

graph, do you know who had taken that photograph ?

A. I do not, I think it was taken by one of the

flight instructors or someone around the airport.

Q. Is the photo, as it appears there a fair like-

ness of what you saw in the course of your investi-

gation % A. Yes, I believe so.

Mr. Zener: We have no objection to the exhibit.

The Court : It may be admitted.

Mr. Racine : This is form 453 of Civil Aeronau-

tics report, known as "non aircarrier accident re-

port." It is entitled "United States of America

Civil Aeronautics Board, [101] Safety Bureau,"

then there are certain statements as to dates and

so on, then it says: ''This form to be used in re-

porting all civil aircraft accidents in non air car-

rier operations. Air carrier accidents should be re-

ported on a different form which covers scheduled,

non-scheduled, and intrastate airlines whether carry-

ing passengers or cargo. The civil air regulations re-

quire that all aircraft accidents be reported on the

form provided. Fill out immediately and deliver or

mail to the nearest Civil Aeronautics Board investi-

gator or the nearest Civil Aeronautics Administra-

tion inspector," then follows more instructions.

Paragraph one. "Location and time of accident. City
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or place; Pocatello, State, Idaho, date 7-18-50,"

that would be July 18, 1950. ''Hour 12:40 a.m.

If on airport, name same ; Pattern, Phillips Field.
'

'

Then in paragraph 2, under the heading "Pilot, In-

structor, or solo student? Full name: Homer G.

Smith, address Grand Lake, Colorado, age 42, male,

injuries fatal. CAC certificate, kind and number;

temporary private. Ratings, airplane single-engine,

land. Total flying time; approximately 60 hours,

night flying time ; none. Time in type involved ; ap-

proximately 30 hours. Instrument time," and that

is blank, "approved school graduate; yes." Then

it gives the name and location of school as Wilson

Flying Service, Pocatello, Idaho. "Was pilot flight

checked for certificate by designated flight exam-

iner"? yes" and it gives the examiner's name as

E. M. Wilson. Under paragraph three, under the

heading: Crew [102] other than pilot it has none.

It has in there full names, addresses, CAA certifi-

cate numbers, ratings, injuries and it gives "none."

Paragraph 4, "Passengers, denote whether revenue

or nonrevenue" and the nonrevenue is underlined.

"Names, addresses, injuries: Wayne R. Larsen,

P. O. Box 722, Pocatello, Idaho, fatal. Lawrence B.

Larsen, 827 Yellowstone Ave., Pocatello, Idaho,

fatal. Oliver D. Berry, 827 Yellowstone Ave., Poca-

tello, Idaho, fatal." Paragraph five refers to in-

juries to ground crew, spectators and so forth,

names addresses and injuries and it shows "none."

Paragraph six, under the heading "Aircraft: Trade

name; Cessna, model 170, Identification number
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N9771A. Age of aircraft; 6 months, Manufacturer's

serial number 19232, total flying time, approxi-

mately 120 hours. Present owner Homer G. Smith,

Grand Lake, Colorado. Purchased from Wilson

Flying Service, Pocatello, Idaho. Engine make;

Continental. Aircraft damage; demolished," oh, yes,

here is indicated "horsepower; 145." "Stall warn-

ing installed." Under paragraph seven, it shows

I^roperty damage, structures, power lines, crops, live-

stock and so forth, and there is written "none."

Under paragraph eight: As to the type of flying

engaged in at time of accident "night flying," "cross-

country," "non-commercial." In addition it asks

the purpose^ of flight and there it states "return-

ing from ball game, Twin Falls, Idaho." "Were
pilot and passengers equipped with parachutes'?

No." Paragraph nine deals with weather data and

conditions is shown: Clear, ceiling unlimited, that

is shown by the [103] letter U. Dew point 39;

visibility unlimited; temperature 64; wind velocity

and direction. North three. Were icing conditions

encountered? No." Paragraph ten asks for col-

lision accidents, if accident involved collision with

other aircraft and this report shows "no." Para-

graph eleven asks as to mechanical failure and the

report has an answer "no" or "none." Page three

of the report has certain spaces there, none of which

are filled out. Paragraph twelve of page three asks

for the pilot's description of the accident and that,

of course, is blank. Paragraph thirteen asks for the

owner's or operator's statement and that, too is
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blank. Paragraph fourteen on page four of the

report asks for crash injury details, to be completed

when applicable by CAB investigator or CAA in-

spector. That is blank. Paragraph fifteen asks for

investigator's or inspector's statement, additional

information comments and recommendations. If

violation involved, describe and give CAR number:

That is answered :

'

' Even though the crash reduced

the fuselage to rubble back as far as the baggage

compartment, it could be ascertained that there was

no aircraft or engine malfunction. This pilot passed

his flight test for a private pilot, airplane single-

engine land rating July 4, 1950. After extensive

inquiry it was determined that he had approxi-

mately 60 hours total flying time, none of which was

at night. The heading of the airplane on the down-

wind leg was toward American Falls Reservoir and

unpopulated desert area. According to pilots who

flew at approximately the [104] same time it was

an exceptionally black night with no horizon. It

would appear that control was lost at or about the

time turn was made from downwind to base leg.

Airplane struck the earth at a fairly steep angle.

Left wing was low." That is signed A. Gr. Whittier,

and dated July 24, 1950.

Q. Referring to your report, Exhibit 10, the

symbol U as it appears on the report, will you ex-

plain what that means'?

A. It would mean unlimited.

Q. Unlimited'? A. Yes, sir.

Q. What is meant by '*N 3" after the portion



vs. Helen Joye Larsen, etc. 125

(Testimony of Alfred G. Whittier.)

of the report on page 2, paragraph 9, which asks for

wind velocity?

A. Three miles an hour from the north.

Q. What is meant by the figures 39 after the

question dew point?

A. That is temperature ; dew point was 39 ; that

is when fog would form, if the temperature and due

point are both 39 dew or fog probably would exist.

Q. And temperature 64 means what"?

A. The temperature was 64 degrees Fahrenheit.

Q. And if the dew point and the temperature

came together then there would be fog?

A. Yes, sir.

Q. What. did your investigation disclose so far

as fog was concerned?

A. No fog, it was clear. [105]

Mr. Davis : That is all.

Cross-Examination

By Mr. Zener:

Q. This report was made by you to a great ex-

tent by or from information furnished to you by

other parties, with your verification of some of the

facts yourself?

A. I would say probably half and half. Those

things that I could investigate personally, I did.

Q. Things that could not be verified at the time

you made the investigation you based your report

on what persons had told you about conditions ?

A. As they knew them.

Q. In other words you have no personal knowl-
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edge as to whether Homer G. Smith was flying this

plane at the time of the accident or not?

A. No, sir.

Q. Do you know as to Wayne R. Larsen's status

as a pilot or flyer?

Mr. Racine: We object to that as not proper

cross-examination.

The Court: Sustained.

Q. (By Mr. Zener) : I think you testified as to

N 3, the N stands for north and 3 for the velocity of

the wind ? A. Yes, sir.

Q. That indicates a three mile an hour wind

from the North? A. Yes, sir. [106]

Q. Was that one of the items which you placed

in the report upon information given you, other

than your own knowledge?

A. I do not recall but I believe probably I got

it from the official records of the weather bureau.

Q. Not being there at the time of the accident

there was no way you personally could verify it

other than that ? A. No, sir.

Q. Likewise, the total number of hours flying

time which you placed at sixty, that was upon in-

formation furnished by other persons?

A. I believe the log books available at the Wilson

Flying Service were examined at that time.

Q. The log books? A. Yes, sir.

Q. This had to do with his flying time as a stu-

dent?

A. Yes, and estimating the time flown after that.
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Q. And the notation ^'none of which was at

night" that was upon information furnished to you

by others ?

A. By operators and instructors and others at

the airport.

Q. Did you know Mr. Smith, yourself, during

his lifetime? A. No, sir.

Mr. Racine: That is all.

Redirect Examination

By Mr. Davis:

Q. State whether or not you found any record

from the operators or others that you inquired from

about the matter of night [107] flying on the part of

Mr. Smith, did you find out about any night flying ?

A. I found nothing to indicate he had any night

flying.

Mr. Davis : That is all.

Mr. Zener: No more questions.

Mr. Davis : May this witness be excused ?

Mr. Zener : We will not want him further.

The Court : Then he may be excused.

F. M. LACEY
recalled as a witness by the plaintiffs, having here-

tofore been duly sworn, testifies as follows

:

Direct Examination

By Mr. Davis

:

Q. Do you know whether Homer Smith had pur-

chased a home here prior to his death ?
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A. Yes, sir.

Q. He purchased that from your son?

A. That's right, yes.

Q. He had moved into that house?

A. That is right.

Mr. Zener: I move to strike that evidence as

immaterial.

The Court : He has answered the question.

Mr. Zener: And I move that the answers be

stricken.

The Court: They may stand. [108]

Mr. Davis : That is all.

Mr. Zener: No questions.

E. M. WILSON
called as a witness by the plaintiffs, after being

first duly sworn, testifies as follows:

Direct Examination

By Mr. Davis:

Mr. Davis: I wonder if it can be admitted that

Mr. Wilson was in charge of the Wilson Flying

Service where Mr. Homer Smith received his in-

struction and that Mr. Wilson is a flyer and an

instructor ?

Mr. Zener : Yes, that may be understood.

The Court: Then it may be so admitted and

understood.

Q. Will you turn to that log book to where there

is a certificate signed by you ? A. Yes, sir.

Q. Do you find such a certificate ?
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A. I find my signature here indicating that the

Court had been completed.

Q. That is your signature on that page?

A. Yes, sir.

Q. Is the writing above the signature your writ-

ing? A. Yes, sir.

Q. Do you indicate the number of hours training

that Mr. Smith had under your supervision? [109]

A. Yes, sir.

Q. Was that daytime or nighttime flying?

A. That was daytime flying.

Q. Right up here (indicating) you show under

breakdown of trip time into classification, you show

''dual 31 30'!?

A. Yes, that means that Mr. Smith had accumu-

lated thirty-one hours and thirty minutes, that

much time in dual instruction.

Q. What is dual instruction?

A. With his instructor.

Q. Where you 19 30 under ''solo" what does that

mean?

A. That he has accumulated nineteen hours and

thirty minutes solo flying.

Q. Solo 19 30, what does that mean, Mr. Wilson ?

A. That is when he was the sole occupant of the

aircraft.

Q. There isn't anything under instrument in-

struction daytime nor under nighttime, and I take

it that means that he had no instrument training

and no night training ? A. That is correct.
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Q. When it is a daytime flight, is it necessary

or customary to enter it as daytime?

A. No, that is customary to enter when the flight

is made.

Q. And that is not kept that way, the record is

not entered as daytime?

A. No, it is not. It is not necessary to make such

an entry.

Mr. Davis : That is all. [110]

Cross-Examination

By Mr. Zener

:

Q. The hours indicated, are those actual hours

in the air from the time you take off until you land %

A. Yes, sir, the time is computed from the time

they leave on the flight until the return when the

engine is running.

Q. So that the time indicated there is actual

flying in the air? A. Yes, sir.

Q. Now, aU of this training that was certified

to by you in this log book was training received

at the Wilson Flying School?

A. That training represents only training accom-

plished by the Wilson Flying Service.

Q. And would not necessarily cover any flying

the man may have taken outside of the supervision

and direction of your school?

A. That is correct.

Q. In what type of plane was that flying accom-

plished?

A. That training consisted of progressive train-
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ing; that involved perhaps three different types

starting out in the most primary type of craft and

advancing to the craft that he was flying in the

latter part of the course.

Q. What do you mean by various types of plane

you referred to, tell us what those planes are like?

A. His initial training was in a light aircraft

known as Aeronca Champion, which is a light 65

horsepower training ship and after Mr. Smith had

accumulated a few hours in that [111] type he was

advanced to an all-metal Cessna 120, 85 horsepower

side by side, that is where the instructor sits side

by side with the student, and then he was advanced

to a larger ship known as a four place all metal

Cessna 170.

Q. Were you familiar with the aircraft in which

this accident happened? A. Yes, sir.

Q. Was that the type that he had taken some

training in? A. Yes, sir.

Q. What was the extent of training in that type

of ship?

A. I don't recall the number of hours in the

latter aircraft but it was sufficient to complete the

course and he satisfactorily passed the examination

for the type of aircraft he was flying the latter part

of the course which was the same one that was in-

volved in that accident.

Q. Was any of this time that you certified to

accumulated from the flying of this particular air-

craft involved in this accident? A. Yes, sir.

Q. How much, if you know ?
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A. I would have to go through the log book to

be exact, but I would say approximately twelve or

j&fteen hours was in that type of aircraft.

Q. In that type or that particular aircraft?

A. In that particular aircraft. [112]

Q. On the occasion of this accident were you

called in for the purpose of investigation or other-

wise?

Mr. Davis: Just a minute, we object to that as

not proper cross-examination. If it would shorten

the trial here and they want to put in this evidence

as theirs, out of order that I am willing, but it is not

proper cross-examination.

The Court: That is right, this matter was not

gone into on direct examination.

Mr. Zener : I will withdraw the question.

Q. Did Mr. Smith complete the course required

in order to obtain a license to fly aircraft?

A. That is correct, yes, sir.

Q. That is the effect of this certificate attached

to the log book? A. Yes, sir.

Q. Was a certificate issued to him certifying that

he was a pilot? A. Yes, sir.

Mr. Zener : That is all.

Mr. Davis: That is all.
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H. N. HUBBARD
called as a witness by the Plaintiffs, after being

first duly sworn, testifies as follows

:

Direct Examination

By Mr. Davis: [113]

Q. Mr. Hubbard, you live in Pocatello?

A. Yes, sir.

Q. What business are you engaged in?

A. Real estate and insurance.

Q. Did you know Homer Smith who was em-

ployed by the Boise-Payette Lumber Company?

A. I met him once.

Q. Did you have occasion, during the sunomer,

or during the time he was employed by the Boise-

Payette Lumber Company in 1950 to try to contact

or to get in touch with Mr. Smith ?

A. Yes, sir.

Q. At the time you saw him where did you see

him?

A. At the office of the Boise-Payette Lumber

Company.

Q. Was he there at a desk? A. Yes, sir.

Q. Prior to that time for what length of time

had you been trying to contact him?

A. Approximately ten days.

Q. Had you been able to contact him before ?

A. Just through messages is all.

Q. What did you do? Did you call any place

when you tried to contact him?
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A. Yes, sir, the Boise-Payette Lumber Company.

Q. How many times did you do that?

A. During the ten days I would say about six

times.

Q. What were you advised when you called for

Mr. Smith, as to [114] whether he was there or not,

or as to his whereabouts'?

Mr. Zener: We object to that as immaterial.

The Court: He may answer.

A. On numerous occasions I was informed that

he was out of town, however of the five or six times

that I called they informed me that he was out of

the office for the day.

Q. Numerous occasions you were informed that

he was out of town, what do you mean, how many

times'?

A. About three times I was so informed.

Q. You called during office hours, did you'?

A. Yes, sir.

Mr. Davis : That is all, you may inquire.

Mr. Zener: No cross-examination.

CHARLES B. HUGHES
called as a witness by the plaintiffs, after being first

duly sworn, testifies as follows:

Direct Examination

Bj Mr. Racine

:

Q. Where do you live ? A. In Pocatello.

Q. What is your work ?

A. Airways operation specialist.
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Q. Where are you located in Pocatello?

A. At the airport control tower.

Q. You are known as the controller %

A. Or formally as airport traffic [115] controller.

Q. What was your duty on July 18, 1950?

A. Airport traffic controller.

Q. Where were you located ?

A. In the tower.

Q. Where were you located about 12:40 a.m. on

such date ? A. In the control tower.

Q. At Phillips Field? A. Yes, sir.

Q. Calling your attention to about 12:40 a.m.

July 18, 1950, do you recall whether or not a Cessna

170 asked for clearance into Phillips Field?

A. Yes, sir.

Q. Do you know who was piloting that plane ?

A. No, sir.

Q. Do you have any radio in the control tower ?

A. Yes, sir, both receiver and transmitter.

Q. Was the radio in use about 12:40 a.m. on

July 18, 1950? A. Yes, sir.

Q. Did you receive a call by radio from a Cessna

170 which asked for clearance into the field?

A. Yes, sir.

Q. Were you able to recognize the voice that

called into your control tower?

A. It sounded similar to a voice I heard numer-

ous times before.

Q. It sounded like a voice you heard numerous

times? A. Yes, sir.
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Q. Whose voice was it ? [116]

A. Homer G. Smith.

Q. Did the plane ask for clearance into the field ?

A. Yes, he called for landing instructions, that

is the normal procedure.

Q. Was it your duty to give landing instruc-

tions'? A. Yes, sir.

Q. Did you do so? A. Yes, sir.

Q. Do you recall whether or not at about 12 :40

a.m. July 18, 1950, there was an accident involving

a Cessna 170? A. Yes, sir.

Q. Was there ? A. Yes, sir.

Q. In connection with that accident were you

required under the CAA regulations to make a

report? A. Yes, sir.

Q. Did you make such report?

A. Yes, sir.

Q. Are you an employee of the United States

Government, Mr. Hughes? A. Yes, sir.

Q. In what Department are you employed?

A. Commerce.

Q. You work for the Civil Aeronautics Adminis-

tration? A. Yes, sir.

Q. The report which you made, can you tell us

whether or not you made that in the course of your

official duties? [117] A. Yes, sir.

Q. Mr. Hughes, Exhibit 11 for identification has

been handed to you and I will ask you if you recog-

nize that exhibit ? A. Yes, sir.

Q. Will you state what it is ?
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A. It is an incident report required by our regu-

lations on any accident or irregularity.

Q. The facts as contained in that report are

those facts which you furnished ?

A. Yes, I think in part. I think the Pocatello

weather was secured from the official weather

bureau reports.

Q. Is that the only portion of the report which

is not information which you personally observed?

A. Part B, I had no knowledge of the passengers

at the time or actually of the pilot.

Q. As to the passengers, that information you

later ascertained? A. Yes, sir.

Q. Are you acquainted with Mr. H. L. Locke?

A. Yes, sir.

Q. Who is Mr. Locke?

A. Supervisor—Chief Controller of Tower.

Q. Was Mr. Locke on duty that early morning

hour, July 18, 1950? A. No, sir.

Q. Is Mr. Locke's signature—does it appear on

that report? A. Yes, sir. [118]

Q. You recognize it as his signature ?

A. Yes, sir.

Q. Did you furnish the information which is

contained in this report, other than you stated ?

A. Yes, sir, I make my own report and he re-

writes it using my information and puts his sig-

nature on it.

Q. That is the manner you make the reports in

your Department ? A. Yes, sir, our reports.
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Mr. Racine: We offer Exhibit 11 in evidence

at this time.

Mr. Zener: To which we object upon the ground

that it is not properly identified by this witness. It

shows on the face of it to be the report of one H. L.

Locke. It shows that the information contained

therein is not within the knowledge of this particu-

lar witness.

The Court: I will admit it with the explanation

that has been given by the witness in regard to the

way it has been made up.

Mr. Zener: May I add to the objection that it

is incompetent?

The Court : I notice it is a photostatic copy.

Mr. Zener: I do not object on that ground.

The Court: Then I will admit it.

Mr. Racine : May we read the report at this time ?

The Court : Yes, you may. [119]

Mr. Racine: This is on a form of the Depart-

ment of Commerce Civil Aeronautic Administra-

tion. ''Incident report. Date of incident, July 18,

1950. Incident number PIH APT 12. To Aviation

Safety Agent, Boise; from Chief Airport traffic

Controller, Civil Aeronautic Administration, Star

Route, Phillips Field, Pocatello, Idaho. The follow-

ing is a report of an incident which adversely af-

fected the control of air traffic. This report is

forwarded for your information and any action you

deem necessary. No reply is required. If desired,

the Chief Controller will be glad to discuss this re-

port at your convenience. Any action which you



vs. Helen Joye Larsen, etc. 139

(Testimony of Charles B. Hughes.)

may take to assist the Air Traffic Control Service

to provide efficient and safe control of air traffic will

be appreciated.

"Agency aircraft identification N 9771A Cessna

170. Names of personnel or pilot. Owner-Pilot,

Homer Gr. Smith. Type of incident. Accident.

Summary of incident: Accident occurred July 18,

1950, approximately 0045, two miles west, south-

west from the control tower.

*'B. Pilot, Homer C Smith; passengers, Law-

rence B. Larsen, Wayne R. Larsen, Oliver D. Berry.

"c. 4 fatalities, aircraft demolished.

"d. Aircraft had departed Phillips Field ap-

proximately sunset of the previous day. No flight

plan filed at departure time or for return to Phil-

lips Field.

'^e. 0030 M Pocatello weather: Sky clear; visi-

bility, 60 [120] miles; wind northeast 3 mph., alti-

meter 2996.

''f. At approximately 0035 M, Cessna N9771A

contacted Pocatello tower reporting position four

miles south of airport requesting landing instruc-

tions. The aircraft was cleared to make a right turn

in for landing on runway three, and requested to

report on final approach. As the pilot reported

turning on final approach, he advised the town he

would pass over the field," and in parenthesis, "his

altitude apparently too high. The aircraft subse-

quently passing over the airport entered a conven-

tional left traffic pattern and was observed to make

an apparently normal downwind leg. The aircraft
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reported turning base leg, and was cleared to land

by the tower." On the second sheet of the report

are the same form matters as the first sheet which

I read, and then it reads

:

''f. The aircraft acknowledged the clearance,

after which no further contacts were made. The air-

craft was no longer in view of the tower. Repeated

attempts were made to contact the aircraft by the

tower without success. Nothing was seen or heard

from the tower concerning the aircraft after the

final clearance to land was acknowledged.

"g. At 0050M, numerous calls were being made

to the aircraft without reply. Airport personnel and

State Police were alerted and requested to search

for the aircraft. Search was made by automobile

and aircraft in the immediate vicinity of [121] the

airport, but was hampered by darkness. At 0321M

the crash scene was located about two miles West

Southwest of the tower.

''h. Controller C. B. Hughes on duty in the

tower at the time of the accident could not actually

see the accident due to darkness." There is a small

diagram showing the crash scene and the position

of the craft and tower. That is signed by H. L.

Locke, July 18, 1950.

Q. Did you actually see the aircraft as it ap-

proached your tower? A. Yes, sir.

Q. Had Mr. Smith previously called into your

tower as to instructions preparatory to landing on

other occasions? A. Yes, sir.

Q. You had heard his voice? A. Yes, sir.
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Q. You recognized his voice on this occasion?

A. It sounded similar, sir.

Mr. Racine: You may examine.

Cross-Examination

By Mr. Zener:

Q. I think you testified that you have no knowl-

edge as to v^hether Homer Gr. Smith was piloting

this plane as it came in to the airport that night ?

A. That is correct.

Q. Insofar as that report is concerned where it

sets out the pilot as Homer G. Smith in the two

instances, that is not based on any knowledge on

your part as to who was piloting [122] the plane?

A. No, that is the common practice to put that

in, that the owner and pilot is piloting the plane

until it is proven otherwise.

Q. You put it into the report as a matter of

foT'm, on your part and Mr. I.(»cke's that he was

piloting the plane? A. Yes, sir.

Q. It was placed there because you were ad-

vised or knew that he was the owner of the air-

craft? A. That is correct.

Q. Did you know him personally during his

lifetime? A. Yes, sir.

Q. Did you ever talk to him? A. Yes.

Q. On different occasions ?

A. Yes, he used to visit the tower.

Q. You do not intend to testify positively to the

jury that the voice you heard was the voice of

Homer G. Smith over the radio?
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A. That is correct.

Q. That is only your judgment about the matter ?

A. Will you repeat that?

Q. That is your judgment about the matter that

it was Homer G. Smith you were talking to f

A. Yes, sir.

Q. Are you acquainted with the type of radio

control that was [123] on this aircraft that was in

the crash? A. Acquainted with the type?

Q. Yes.

A. I don't know the brand if that is what you

mean.

Q. But you knew that this aircraft was equipped

with radio to receive and send? A. Yes, sir.

Q. And that radio could be operated by anyone

in the craft?

A. I have not had occasion to observe the equip-

ment in that craft, I wouldn't say.

Q. You are not able to testify as to the equip-

ment?

A. The installation, if that is what you mean, no.

Q. Is this a dual control craft? A. It is.

Q. That means it can be operated from two posi-

tions? A. I believe it can.

Q. Do you know how the controls are set,

whether they are side by side or one in front of the

other? A. They are side by side.

Q. Do you know where the radio equipment is

located with respect to the pilot's position?

A. Usually it is on the left side, I wouldn't say

it was on this aircraft, but usually it is.
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Q. You don't know about this particular air-

craft ? A. No.

Q. Do you know whether it can be flown either

from the right [124] or the left side of the plane?

A. I believe it can.

Q. You are sure it can, are you not. You are

acquainted with this type of craft?

A. Yes, sir.

Q. And then you know that the airplane can be

controlled and its flight directed from either of

those positions in the craft?

A. That is possible.

Q. That would be the front seats of the air-

plane? A. Yes, sir.

Q. That was a four place craft ?

A. Yes, sir.

Q. Where were the other two seats located?

A. Behind the front two seats.

Q. Each side by side and not in a single row?

A. That is right.

Q. I think you testified that the information con-

tained here with respect to the weather was ob-

tained by you from other reports than the ones

you compiled yourself?

A. From the weather bureau.

Q. Where did you obtain that ?

A. By interphone between the tower and the

weather bureau. On any accident, as soon as an

accident occurs we have to obtain this information

from the weather bureau.

Q. You did obtain this information from the
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weather bureau to fill this portion of the [125]

report? A. That is correct.

Q. Is this weather bureau located at or near

the field? A. Right on the field.

Q. Did you yourself see this aircraft in flight

during any of the times mentioned here in this

report? A. Yes, sir.

Q. Where was the aircraft when you first ob-

served it?

A. Well, I cannot say as to the miles but South-

west of the field, I observed his lights after he

called.

Q. What lights do you refer to ?

A. The running lights and wing lights.

Q. Can you describe those lights?

A. They have a clearance light on the wing tips,

one red and one green; they are visible from the

front and from the rear, you can observe the tail

light; however, on this occasion I couldn't observe

that.

Q. Are these constant lights or flasher type

lights ? A. Constant.

Q. When you observed this plane next,—strike

that please,—when did you next observe the plane

after you first observed it?

A. The complete pattern, after he approached

the field and started to land,—after he reported the

final approach he evidently decided he was too high

or for some reason he decided to fly a pattern which

consists of flying to [126] the end of the field and

making a right turn. He was abovit eight hundred
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feet, that is a standard pattern arrangement. This

aircraft was to land in the southwest end of the

runway,—runway three. Due to the arrangement

of the tower and in my work at the microphone I

lose sight or vision at about thirty degrees, that is

the place I lost the aircraft; he went behind this

post at that position, the support, in turning the

base leg to land and that is the last I saw of the

aircraft, he didn't come out on the other side of

the post.

Q. At approximately what altitude was he flying

at the time you finally observed the craft ?

A. Approximately eight hundred feet, it was a

normal pattern.

Q. The reason you lost sight of the aircraft was

because of the structure of the observation tower?

A. Yes, sir, that is right.

Q. What was it that shut off the view for some

distance ?

A. This structure post, the corner post of the

tower, the support of the roof.

Q. For approximately how far along would that

obstruction shut off your view?

A. About thirty degrees, I don't know how many
miles or feet it would be.

Q. When this aircraft was observed last it was

flying at about eight himdred feet and did not come

into your view beyond this obstruction? [127]

A. That is correct.

Q. I think you stated that the pilot of this craft

followed a normal pattern in this maneuver?
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A. After he advised that he was clearing to go

around, that would follow a normal pattern %

A. You would say a proper and normal and cus-

tomary pattern to his going around the airport to

make his approach in?

A. On the go-around procedure he made a nor-

mal pattern.

Q. He had been cleared to make that maneuver ?

A. That is correct.

Q. There was nothing unusual about that maneu-

ver in landing an aircraft at that port?

A. No, sir.

Q. It was in accordance with the clearance you

had given him?

A. The second clearance, yes, sir.

Q. You made reference to turning the base leg,

what is meant by base leg?

A. The final approach leg; the last leg he is on

before he lands, the base leg is a ninety degree leg.

His downwind leg is parallel to the runway he is

preparing to land and he turns on the base leg.

Q. What do you call the leg of the flight when

he is preparing to land?

A. The final approach leg.

Q. Were there lights on this airport,—on the

field?

A. Yes, sir, runway lights and contact [128]

lights.

Q. Rimway lights and contact lights?

A. Yes, sir, lining the runway on each side.

Q. Was that true of the runway upon which the

pilot of this craft had been directed to land?



vs. Helen Joye Larsen, etc, 147

(Testimony of Charles B. Hughes.)

A. Yes, sir.

Q. At the time you lost contact with the plane

and lost sight of it, in which direction was he flying

with respect to the runway upon which he was to

land, away from it or toward it?

A. He was flying in the opposite direction of the

landing direction which would be the downwind leg.

Q. You state here that controller C. B. Hughes,

—that is yourself is it not? A. Yes, sir.

Q. It is stated that you could not actually see

the accident due to the darkness, is that correct?

A. No, sir, the reason for lack of vision was the

post. I had vision as long as his lights were in my
view, I couldn't see the craft.

Q. You could not see the accident due to the

darkness.

A. The accident scene, that is right.

Q. It was a very dark night ?

A. That is right.

Q. Could you, that night, observe the horizon,

—

that is where the land and sky join?

A. That is right, no, I couldn't, it was very

black. [129]

Q. No horizon visible to you in any direction?

A. That is correct.

Q. In the report you further make mention that

the airport personnel and State Police were alerted.

Do you know if one of the persons called was Mr.

Wilson? A. Yes, sir.

Q. Did Mr. Wilson take part in the search?

A. Yes, sir.
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Q. What can you say as to the part he took in it,

that is, from your own knowledge?

A. He tried to make an aerial search and then

decided it was too dark and they took an automo-

bile.

Q. Mr. Wilson made an aerial search?

A. That's right.

Q. At what time would you say this aerial search

was made,—after you were apprehensive of some

incident ?

A. I don't recall the time, but it was just long

enough for me to call him at home, and he came in

from home and rolled a plane out.

Q. Was Mr. Wilson the first person called after

you were concerned that an accident had perhaps

taken place? A. Yes, sir.

Q. That would be a matter of minutes after this

plane passed out of your vision and you were not

able to contact it by radio?

A. That is correct. [130]

Q. He came out just as fast as a person could

get prepared and drive out?

A. That is correct.

Q. After he arrived he made an aerial search or

flight for the purpose of searching for any incident

that might have happened? A. That's right.

Mr. Zener : I think that is all.

Redirect Examination

By Mr. Racine

:

Q. Was the Phillips Field properly lighted that

night so far as lights are concerned that were nor-

mally on the field?



vs. Helen Joye Larsen, etc. 3 49

(Testimony of Charles B. Hughes.)

A. Yes, sir, all the lights were operating.

Q. Did you at the time you made the incident

report, or any other official report, report any en-

gine trouble? A. No, sir.

Q. Did the pilot report any engine trouble ?

A. No, sir.

Q. Now, you had talked to Mr. Smith prior to

the accident? A. Yes, sir, that evening.

Q. On previous occasions? A. Yes, sir.

Q. Were you familiar with his voice?

Mr. Zener: We object to that as repetition.

The Court : Yes, he testified that he was familiar

with his voice. [131]

Q. Did you call Mr. Wilson personally?

A. Yes, sir.

Q. What did Mr. Wilson say when you called

him?

The Court : I think this was all gone into.

Mr. Racine: Very well, your Honor, I didn't

recall that. That is all.

Mr. Zener: That's all.

CECIL L. HOUGH
being called as a witness by the plaintiffs, after

being first duly sworn, testifies as follows:

Direct Examination

By Mr. Davis

:

Q. Will you state your name?

A. Cecil L. Hough.

Q. Where do you live? A. Pocatello.
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Q. What is your work?

A. Airways operation, specialize in communica-

tions.

Q. Was that your work on July 18, 1950 ?

A. Yes, sir.

Q. Do you work for the Government?

A. Yes, sir.

Q. Which branch?

A. Civil Aeronautics Administration; Depart-

ment of Commerce.

Q. On July 18, 1950 what was your duty sta-

tion? [132]

A. I was stationed in the communication station

at the airport.

Q. At Phillips Field? A. Yes, sir.

Q. In Power County, Idaho? A. Yes, sir.

Q. What are your duties in connection with your

work in the communication center?

A. Giving flight information to pilots, operat-

ing teletype equipment.

Q. Are you a pilot yourself?

A. Yes, I am.

Q. In the early morning hour of July 18, 1950

was the radio in operation there?

A. Yes, sir.

Q. At 12:40 a.m. was your radio in operation?

A. Yes, it was.

Q. Did you have occasion to hear a report from

a plane approaching the field ? A. Yes, sir.

Q. Who was calling in, if you know?

A. Cessna 170 called.
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Q. Who was calling on the radio from the plane?

A. The voice was familiar to me.

Q. Whose voice was familiar to you?

A. At the time I didn't know.

Q. Do you now? [133]

Mr. Zener: May I ask the witness a question?

The Court: You may,—just a moment,—do you

want to object?

Mr. Zener: He indicated that he did not know

at the time. If his knowledge was acquired after

this date he would not be entitled to testify from

what someone told him.

The Court: I cannot tell at this time, but I

never object to counsel questioning a witness so

you may go ahead.

Mr. Zener: Did you know at that time Mr.

Hough.

A. I associated the voice with a particular per-

son, I didn't know the person's name at that time.

Mr. Zener: That is all at this time.

Q. (By Mr. Davis) : Did you find out the name

of the person?

A. I didn't know Homer Smith personally but I

had seen him several times and associated his voice

as that voice that I heard on this particular air-

craft several times previously.

Q. Previous to the accident? A. Yes, sir.

Mr. Davis: That is all.
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Cross-Examination

By Mr. Zener: [134]

Q. At the time you heard this voice you don't

want the jury to understand that you knew whose

voice it was?

A. I associated it with a person, this person J

found out later to be Homer Smith.

Q. Did you have some person in mind when you

heard this voice *?

A. Only the pilot of that craft.

Q. You do not know who the pilot of that craft

was? A. I knew him by sight.

Q. Do you know of your own knowledge that he

was piloting that craft that night?

A. No sir.

Mr. Zener: That is all.

Mr. Davis: That is all, thank you.

HOWARD M. CROUCH
being called as a witness by the plaintiffs, after

being first duly sworn, testifies as follows:

Direct Examination

By Mr. Racine:

Mr. Davis: In the interest of time I think it is

agreed between counsel that this witness was in the

employ of the Wilson Flying Service and that he

was a competent pilot to give instructions and quali-

fied to testify as an expert.

Mr. Zener: That is correct, we agree to that.
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Q. You reside in Pocatello'?

A. Yes, sir. [135]

Q. On July 18, 1950, you resided in Pocatello?

A. Yes, sir.

Q. On that date you were employed with the

"Wilson Flying Service ? A. Yes, sir.

Q. Assuming a pilot without night flying ex-

perience of any kind, piloting a Cessna 170 aircraft

not equipped with instruments for night flying, and

at the time of the flight the sky was clear, visibility

was sixty miles ; temperature 64, dew point 39 ; wind

North 3 miles per hour, altimeter reading 2996; no

aircraft or engine malfunction; that it was a black

night with np horizon; that control was lost of the

plane at or about the time a turn was made from

down-wind to base leg after clearance to land by

control tower, and that the plane was lost from

sight and when found it was determined that at the

time the plane struck the earth it did so at a fairly

steep angle with left wing low. I ask you to assume

these facts and tell us whether you have an opinion

as to the cause of the crash ?

Mr. Zener: To which I object, it is a hypotheti-

cal question that takes into consideration matters

not in evidence, particularly that it assumes this

plane had no instruments and was not equipped for

night flying. There is nothing in the record, nothing

to indicate that is a fact. This would be an assump-

tion not based on facts in this case. [136]

Mr. Racine : That may be true but I think I can

clear that up.

The Court: Very well, you may go ahead.
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Q. Were you familiar with the Cessna 170

owned by Homer G. Smith? A. Yes, sir.

Q. That was involved in the crash that occurred

July 18, 1950? A. Yes, sir.

Q. Do you know of your own knowledge whether

or not that plane was equipped for night flying

—

equipped with instruments for night flying?

A. It was equipped for night contact flying

only; it wasn't equipped for night flying except con-

tact flying.

Q. What do you mean by contact flying?

A. Contact with the horizon only.

Q. Contact with the horizon only ?

A. Yes, sir.

Q. Do you have in mind the previous question

asked? A. Yes, sir.

Q. And you may answer the question as to what

your opinion is?

Mr. Zener: To which we object upon the same

ground. It appears that this craft was equipped for

night flying, as to the nature of the equipment we

don't know. He advises that it was equipped for

night flying.

The Court : I think he may answer, perhaps you

better read the question to him again. [137]

Q. Assume that a pilot without night flying ex-

perience of any kind was piloting a Cessna 170

aircraft not equipped with instruments for night

flying, and at the time of the flight the sky was

clear, visibility was sixty miles; temperature 64,

dew point 39 ; wind North 3 miles per hour, altime-
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ter reading 2996 ; no aircraft or engine malfunction

;

that it was a black night with no horizon ; that con-

trol was lost of the plane at or about the time a

turn was made for down-wind or rather from down-

wind to base leg after clearance to land by control

tower, and that the plane was lost from sight

and when found it was determined that the plane

struck the earth at a fairly steep angle with left

wing low. I ask you to assume these facts and tell

us whether you have an opinion as to the cause of

the crash. Do you have an opinion?

A. Yes, sir.

Q. What is that opinion •?

Mr. Zener: I will interpose the same objection,

and may I add to the objection that the testimony is

incompetent.

The Court: He may answer.

A. A pilot without night flying experience could

easily lose the horizon at night and cause the crash.

Q. Is that your opinion as to the cause of the

crash %

A. Yes, sir, the fact that he evidently entered

the turn and lost the horizon in the turn. Probably

a condition they call vertigo was what would de-

velop; a person losing the [138] horizon doesn't

know which way is up. He literally doesn't know

which way is up. Night flying is very different from

day flying; many things are different. A person

should definitely have instruction in night flying be-

fore doing any night flying although a person

doesn't have to have instruction in night flying but
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only in daytime flying, I think definitely he should

have.

Mr. Racine: You may examine.

Cross-Examination

By Mr. Zener:

Q. You base your opinion upon the fact that the

pilot, whoever it was, in this plane lost the horizon

in making this turn?

A. I think that is what happened to the best of

my knowledge.

Q. This plane was fully equipped for flying at

night under conditions where the horizon was visi-

ble, in what you call contact flying?

A. Yes, sir, it was.

Q. What can you say as to how you lose the

horizon; if the horizon is there, how is it lost?

A. Mr. Hughes said there w^as no horizon that

night, no visible horizon that night.

Q. I appreciate what he stated. You based your

opinion on the fact, or rather your opinion was that

the horizon was lost?

A. Well, when you enter a turn and in the turn

there is a visual reverse. The fact that the pilot may
be in a turn and over-estimate his degree of bank-

ing and lose his sense of direction; [139] have no

idea of which way is up or any sense of direction

at all.

Mr. Zener : I think that is all.

Mr. Racine: That's all.

The Court: We will recess until 11:15.
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November 16, 1951—11 :15 A.M.

FRANK SKOLIK
being called as a witness by the plaintiffs after

being first duly sworn, testifies as follows:

Direct Examination

By Mr. Racine:

Mr. Davis : In the interest of time is it admitted

that this man is qualified to testify and that he can

qualify as an expert; that he is an instructor at the

Pocatello Flying School!

Mr. Zener : That is agreeable.

The Court: I appreciate you gentlemen being

able to stipulate on these matters, it saves consider-

able time. You may go ahead.

Q. Your home is in Pocatello?

A. Yes, sir.

Q. Assuming a pilot without night flying experi-

ence of any kind piloting a Cessna 170 not equipped

with instruments for night flying and at the time

of the flight the sky was clear; visibility was sixty

miles; temperature 64; dew [140] point 39; wind

North 3 miles per hour; altimeter reading 2996;

further that it was determined that there was no

aircraft or engine malfunction; that it was a black

night with no horizon; that control was lost of the

plane at or about the time a turn was made from

down-wind to base leg after clearance to land by

control tower. That the plane was lost from sight

and when found it was determined that the plane

struck the earth at a fairly steep angle with the

left wing low. I ask you, assuming these facts,
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whether you have an opinion as to the cause of the

crash? A. Yes, I do.

Q. What is that opinion?

Mr, Zener: May we have the same objection to

this as was made to the testimony of the previous

witness ?

The Court: Yes, and the same ruling.

A. In my opinion the cause of the crash would j

be due to the lack of experience of the pilot in night

flying.

Mr. Racine: That is all.

Mr. Zener: No questions.

JOHN L. McCONNELL
called as a witness by the plaintiffs, after being first

duly sworn, testifies as follows

:

Direct Examination

By Mr. Racine:

Mr. Davis: It will be agreed with reference to

this witness as was agTeed in reference to the [141]

last witness ; that this man can qualify as an expert

and is interested in the Pocatello Plying Service

and that he is qualified as an expert.

The Court : Then it may be so stipulated.

Q. Your home is Pocatello? A. It is.

Q. How many logged hours do you have in fly-

ing ? A. In excess of ten thousand.

Q. Mr. McConnell, assuming a pilot without

night flying of any kind piloting a Cessna 170 not

equipped with instruments for night flying, and at
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the time of the flight the sky was clear, visibility

was sixty miles; temperature 64; dew point 39;

wind North 3 miles per hour, altimeter reading

2996; further it was determined there was no air-

craft nor engine malfunction; that it was a black

night with no horizon; that control was lost of the

plane at or about the time a turn was made from

down-wind to base leg after clearance to land by

control tower, and that the plane w^as lost from

sight and when found it was determined that at

the time the plane struck the earth it did so at a

fairly steep angle with left wing low. I ask you to

assume those facts as true and ask you if you have

an opinion as to the cause of the crash.

A. Yes, sir.

Q. What is your opinion? [142]

Mr. Zener: I interpose the same objection as

to the testimony of the other witnesses.

The Court : And the same ruling.

Q. What is that opinion'?

A. Assuming that the pilot had

The Court: You will have to confine yourself

to the question.

A. Lack of night flying experience.

Mr. Eacine : That is all, you may examine.

Mr. Zener: We want to go into other matters

with this witness and we will ask that the witness

be available.

The Court: You will not be excused. You will

remain during the trial.
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HELEN JOYE LARSEN
called as a witness by the plaintiffs, after being

first duly sworn, testifies as follows:

Direct Examination

By Mr. Davis:

Q. You are the wife of Wayne Larsen?

A. Yes, sir.

Q. He is deceased? A. Yes, sir.

Q. You have a child % A. Yes, sir.

Q. What is your child's name? [143]

A. Wayne Robert Larsen.

Q. That is the baby you had in the court room

at the beginning of this trial? A. Yes, sir.

Q. Whose child is that—who was his father?

A. Wayne Robert Larsen.

Q. When was the child born?

A. October 12, 1950.

Q. When were you and Mr. Larsen married?

A. March 11, 1949.

Q. Do you know whether Mr. Larsen had been

in the service during the last war ?

A. Yes, sir.

Mr. Zener: We move the answer be stricken for

the purpose of an objection.

The Court : The answer may be stricken for that

purpose, yes.

Mr. Zener: We object to this as entirely imma-

terial.

The Court: The answer may be reinstated.

Q. Do you know whether he had received an

honorable discharge ? A. Yes, sir.
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Mr. Zener: We object on the same ground.

The Court: The record may show that the an-

swer is stricken for the objection and now Mr.

Zener you may make your objection again.

Mr. Zener: Objection is made on the same [144]

ground, that it is immaterial.

The Court: The objection is overruled, and the

answer may be reinstated.

Q. Was your husband in good health at the time

he passed away "? A. Yes, sir.

Q. Did he know that you were expecting the

baby? A. Yes, sir, he did.

Q. Was he—what was his attitude about that?

A. He was very, very happy about it.

Q. What was your husband's habits as to

whether he was a man of good habits?

A. He was a very, very good man; I had his

utmost respect and I loved him very much.

Q. What w^as your husband's earnings a year?

A. A little over five thousand, between five and

six thousand dollars.

Q. Between five and six thousand dollars, was

it closer to six or five thousand—do you know what

he was earning a month ?

A. He made around $450.00 a month.

Q
A
Q
Q
A
Q

Did your husband use intoxicating liquor?

No, sir.

Did he smoke? A. No, sir.

Do you miss his companionship?

Very much. [145]

Do you recall the evening of March 22, 1951 ?
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A. Yes, sir.

Q. Where were you that evening?

A. At my mother-in-law's home.

Q. That was Lettie Larsen? A. Yes, sir.

Q. Prior to that evening had you ever met Mr.

Lacy or Mr. Wahlquist ? A. No, sir.

Q. Did you hear any conversation or was there

any conversation by Mr. Lacy that evening with

respect to whether or not—was there any conversa-

tion that evening concerning the trip that was made

to Twin Falls? A. Yes, sir.

Q. Will you relate that conversation?

A. Well, we had been discussing, of course, our

health and other matters and Mr. Lacy was sitting

there and he said, "It is a funny thing, Mrs. Lar-

sen, but had Mr. Smith called ten minutes later I

would not have let him gone."

Q. Was anything said with reference to Mr.

Lacy flying to Boise with anyone?

A. Yes, sir.

Q. What did Mr. Lacy say?

A. He had planned to make a business trip with

Mr. Smith the following week; that Mr. Smith w^as

planning on flying in to Boise. [146]

Q. Do you know

A. Mr. Davis, may I take that statement back?

I had met Mr. Wahlquist previous to that; I met

him on a visit when we were discussing one of the

jobs the men were finishing up.

Q. Do you know of your own know^ledge whether
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Wayne, your husband, had met Mr. Smith prior to

the evening of July 18?

A. To my knowledge he had never met Mr.

Smith prior to that evening.

Q. What part did your husband take in the con-

tracting work of his father and Mr. Berry?

A. He did the figuring and he helped with the

building.

Q. He wasn't helping with the contraction work

at that time %

A. On the job that they were on he was not

taking part in the construction.

Q. Was he working for someone else at the time

he was killed—when he lost his life?

A. Yes, sir.

Q. Who was that? A. Eoy Zigler.

Q. Do you know of your own knowledge whether

your husband desired or wanted to take the business

of the purchasing of materials to some lumber yard

other than the Boise-Payette Lumber Company?

A. Yes, sir, he did.

Q. Where did he want to take it ? [147]

A. To McClellan's Lumber yard.

Q. How old was Wayne ? A. Thirty-three.

Q. What are you doing now, Helen?

A. I am taking care of my child.

Q. Who do you live with ?

A. My sister-in-law.

Q. You live together? A. Yes, sir.

Q. Mrs. Berry works and you are taking care

of your child ? A. Yes, sir.
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Mr. Davis: You may cross-examine.

Cross-Examination

By Mr. Zener

:

Mr. Zener: At this time I would like to move

that the answer be stricken in response to the use

of intoxicating liquor by the deceased for the pur-

pose of making an objection. I didn't interpose the

objection at the time on account of the condition

of the witness.

The Court: You may cross-examine as to that.

The request will be denied.

Q. How long had your husband worked for Mr.

Zigler prior to this accident?

A. Off and on before we were married, I would

say approximately one year—no—about seven or

eight months, well, he [148] had worked for him

seven or eight months during our marriage, I don't

know how long he w^orked there.

Q. Was your huband's interest in the activity

of Mr. Larsen confined largely to estimating work

for them, work that they later performed?

A. No; at the time he worked on a job he did

the estimating and then they would work on the

jq]^^—he worked on the job with them on several

constructions, but the last one he didn't work on

the construction. He figured it but didn't work on

the job.

Q. This conversation that you testified to are

you quite certain of the wording by Mr. Lacy; that
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he said he wouldn't have let him gone, or did he say

he would not have gone if Mr. Jeremiasen had

arrived ?

A. He said ''I wouldn't have let him gone."

Mr. Zener: I would like to inquire as to Mr.

Larsen 's ability as a flyer, his training and ability

as a flier.

Mr. Davis: We have no objection to that at this

time but we object that it is not proper cross-

examination.

The Court: No, it is not proper cross-examina-

tion.

Mr. Davis : I am willing that it be gone into now

rather than call this witness back to the stand. [149]

The Court: You may proceed.

Q. Mrs. Larsen, was your husband qualified as a

pilot of aircraft during his lifetime?

Mr. Davis: We object to that unless she knows

whether he was or not.

The Court: She may answer.

A. I don't know, no.

Q. Were you ever told by him that he was so

qualified'? A. No, sir.

Q. I hand you Exhibit Number 12 and ask you

if you know what those papers are ?

A. Yes, sir.

Q. What are they?

A. Just a certificate that certifies that Wayne
Larsen has been found qualified to exercise the

privilege of a pilot.



166 Boise Payette Lumher Co., etc.

(Testimony of Helen Joye Larsen.)

Q. Were those in your husband's possession dur-

ing his lifetime?

A. Yes, both of our possession.

Q. You have had those documents since his

death? A. Yes, sir.

Q. Does your husband's signature appear on the

first sheet of the exhibit ? A. Yes, sir.

Q. That is his signature? (Indicating.)

A. Yes, sir.

Q. And the second sheet, state what that [150]

is ? A. Airman Rating Record.

Q. And the third sheet, what is that ?

A. Medical certificate.

Q. Does the last instrument have the signature

of your husband on it ? A. Yes, sir.

Mr. Zener : We offer in evidence Exhibit 12.

Mr. Davis: We object as no proper foundation

has been laid and it is incompetent, irrelevant and

immaterial.

The Court: I cannot see where it would be ma-

terial in this case. I don't think it is material on^i

way or the other, however, I will admit it.

Mr. Davis: May I inquire what the purpose of

this is?

The Court: I don't think that I should say that

it is immaterial and then admit it, so I will deny

its admission.

Mr. Zener: May I inquire whether it is on the

question of proper identification or the materiality?

The Court : It is immaterial at this time.

Mr. Zener : That is all.
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Mr. Davis: I wonder if it could be agreed that

the American mortality table—I think it is titled

the American Experience Mortality Table, as it

appears in volume 3 of the Idaho Code at page 380

shows the life expectancy of a man 33 years old is

33.21 years. [151]

Mr. Zener: We agree to that.

The Court: Then it may be so stipulated, and

the jury will take that as being testified to on the

stand.

Mr. Davis: That is all of this witness and we

will recall Mr. Wahlquist.

MR. WAHLQUIST
recalled as a witness by the Plaintiffs, having been

heretofore duly sworn, testifies as follows:

Direct Examination

By Mr. Davis

:

Q. You are the same Carl Wahlquist who was

sworn and testified before, during this trial %

A. Yes, sir.

Q. Mr. Wahlquist, at one time I showed this to

you (indicating) and you were not able to identify

it as Homer Smith's handwriting?

A. Yes, that is right.

Q. His wife has not identified it as his hand-

writing? A. Yes, sir.

Q. Are there any names on there of people that

you recognize that he was contacting when he was

working for you ? A. Yes, sir.
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Q. Is that a slip that you gave to Mrs. Smith

when she was here ?

A. I don't recall giving her this.

Q. But there are names on there that he used in

his work, in working for your company ? [152]

A. Yes, sir.

Mr. Davis : We offer it at this time.

Mr. Zener: No objection.

The Court: The entire exhibit may be admitted

if it wasn't admitted heretofore.

Mr. Davis: I think we are through but I would

like to take time to check our notes.

The Court: It is a little early, but almost noon.

We will recess now until 1 :15 this afternoon.

November 16, 1951, 1:15 P.M.

MRS. HELEN JOYE LARSEN
recalled as a witness by the Plaintiffs, having here-

tofore been duly sworn, testifies as follows

:

Direct Examination

By Mr. Davis:

Q. Was Wayne an industrious man; a good

worker? A. Yes, sir, very.

Q. With reference to your home life, had Wayne

ever left you at night before this night ?

A. No.

Q. You never were alone before this night ?

A. No, sir.

Mr. Davis: That is all.



vs. Helen Joye Larsen, etc. 169

(Testimony of Helen Joye Larsen.)

Cross-Examination

By Mr. Zener:

Q. You testified that you had no knowledge of

the fact that [153] your husband was a qualified

pilot, or qualified as a pilot to operate aircraft ?

A. That is correct.

Q. And that you had never discussed with him

the question as to whether he could or could not

fly an aircraft?

A. Will you repeat that?

Q. Yes. And that your husband had never dis-

cussed with you, or you had never discussed between

yourselves a^ to whether he could or could not fly

an aircraft?

A. Perhaps Avhen we were first married he might

have mentioned that he could fly, but other than

that we never discussed flying in any manner.

The Court: Did he fly a plane after you were

married ? A. No.

Mr. Zener : That is all.

Redirect Examination

By Mr. Davis

:

Q. With reference to exhibit marked 12, I be-

lieve, certificate to fly or airman's certificate, did

I ask you where you kept that and where it was?

A. No, sir.

Q. Where was it kept?

A. We had a l)ox we kept it in.
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Q. From the time you and Wayne were

married"? [154]

A. We have a safety deposit box at home, that

is, we have a small box where we keep the insurance

policies and such matters and we kept it in that

box.

Q. Where was that when he lost his life?

A. It was in the box.

Q. He didn't have that with him?

A. No, sir.

Mr. Davis: That is all.

Mr. Zener : That is all.

The Court: I will excuse the jury for a few

minutes and the Bailiff will call you very shortly.

You may remain around the hall.

I did this, Mr. Zener, thinking perhaps you might

ask to have the jury excused.

Mr. Zener: Thank you. I do have a motion.

Comes now the defendant and moves the Court for

an order of nonsuit and dismissal of this action,

the plaintiffs having rested and for reason and

grounds thereof states that the evidence now shows

that the deceased for whose death this action is

brought had assumed the risk of the flight from

Twin Falls to Pocatello and had assumed all risks

connected with said flight and for the same reasons

was guilty of contributory negligence as a matter

of law.

Further, that the evidence now shows that the

plane was not negligently operated by the operator

thereof but that the accident and resulting dam-
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age were the result of circumstances [155] not sug-

gesting negligence.

Further that the Plaintiffs have failed to prove

that the defendant in this case had authorized the

use of the instrumentality bringing about the acci-

dent and subsequent injury and damage.

Further that the evidence shows at the present

time that the said Homer G. Smith was not acting

within the line, course or scope of his employ as

agent of the defendant corporation.

Further, Plaintiff has failed to prove that the

defendant's negligence, if any, was the proximate

cause of the accident and the resulting injury.

Plaintiff has failed to prove that the plane which

crashed was" being operated or piloted by an agent

of the defendant, namely Homer G. Smith.

Further, that the evidence has failed to prove

wherein the defendant or any agent, servant or em-

ployee were negligent, careless, heedless or reckless

in the operation of the plane or otherwise.

The Court: In view of the rule of the Court

the motion will be denied. When I mention the

rule of the Court, I mean that the Court has con-

trol of this after verdict of the jury and I will deny

it at the present time. I am not sure that the rec-

ord shows that the plaintiff rested. If not it may
show that the plaintiff rested before the motion.

Mr. Davis : That is correct, if I did not announce

that the plaintiff rested, I intended to do so. [156]
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F. M. LACY
called as a witness by the defendant, having been

heretofore duly sworn, testifies as follows:

Direct Examination

By Mr. Zener:

Q. You have been previously sworn and testified

in this case ? A. That is right.

Q. Did you hear the testimony of Helen Joye

Larsen given this morning?

A. Yes, sir, I did.

Q. Did you hear her testify of a statement pur-

ported to have been made by you to her in effect;

that if Mr. Smith had not started on this trip for

another ten minutes you said: "I would not have

let him gone" or "you would not let him go."

Mr. Davis: I think it was all testified to by this

witness, he testified that he didn't.

The Court: Yes, I think so but he may answer

again.

Q. Did you make such a statement?

A. Not in those words.

Q. What did you say to her?

A. I made the remark that it was too bad that

Jeremiasen didn't get in a little earlier otherwise

the trip would never have been made.

Mr. Zener: That is all, you may inquire.

Mr. Da^is: No questions. [157]
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E. M. WILSON
called as a witness by the defendant, having here-

tofore been duly sworn, testifies as follows:

Direct Examination

By Mr. Zener:

Q. You have been sworn and testified in this

case? A. Yes, sir.

Mr. Zener: His qualifications are admitted.

Mr. Davis: Yes, certainly.

Q. Are you the person referred to in the report

which is in evidence who made the aerial search

for this craft after the accident?

A. Yes, I am.

Q. About what time did you get out to Phillips

Field to make the search?

A. As near as I can determine, it was about one

o'clock, perhaps fifteen minutes after one or close

to that.

Q. Describe what you did in making that search.

A. When I arrived at the field which was about

fifteen minutes' ride, I immediately contacted the

tower to get as much information regarding the

apparent crash as I could at that time. I thought

possibly in as much as the airplane had crashed in

the immediate vicinity of the airport I would be

much more successful in determining where it

crashed by taking one of own craft and flying the

same pattern that Mr. Smith had been flying and

by using the landing lights and trying [158] to de-

termine where the craft was situated. I did this,

but before that I called the Pocatello tower to gain
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permission to make that type of search which was

granted. I took off from the Phillips field from

rmiway three which was the same runway that Mr.

Smith was to use

Mr. Davis: Is he going to testify whether he

found the plane?

The Court: Yes, Mr. Wilson, what you did, not

about what Mr. Smith was going to do.

Q. What did you do?

Q. I continued the take-off and circled Phillips

Field. I was flying to the west side of Phillips Field

at an altitude of two hundred or two hundred fifty

feet off the gromid with the landing lights attempt-

ing to find this craft. I found that when I had

passed Phillips Field flying westerly as soon as I

put the landing lights on I was unable to see the

ground because of a hazy condition.

Mr. Davis: I fail to see the materiality of this.

The Court: We may get some education on fly-

ing here, but I fail to see any materiality but he

may go ahead.

A. In as much as I was unable to see the ground

because of the intense amount of haze prevailing at

that time and was unable to make out objects on the

ground I immediately called the tower to come back

to the airport to land. At that time I [159] notified

the tower, explaining the situation that I had run

into.

The Court: If you will just state the facts now,

—in view of the former objection, I will ask you to

state what you did in this search.
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A. Well, I went back to the airport and landed

and then I got my car out and proceeded to drive

out through the desert country through the sage-

brush and after driving about an hour I found the

aircraft and found it had crashed on the west side

and possibly a little north of Phillips Field.

Mr. Zener: That is all, you may inquire.

Cross-Examination

By Mr. Davis:

Q. You were flying at about two hundred feet

above the ground when you were looking for this

plane? A. Yes, sir.

Mr. Davis:. That is all.

JOHN L. McCONNELL
called as a witness by the defendant, after being

heretofore duly sworn, testifies as follows:

Direct Examination

By Mr. Zener:

Q. Were you acquainted with Wayne Robert

Larsen % A. Slightly.

Q. During his lifetime?

A. Yes, sir, slightly. [160]

Q. You are the operator of the Pocatello Flying

School?

A. It is a corporation and I happen to be the

president of it.

Q. Do you know whether or not Wayne Robert

Larsen took flying instructions in the piloting of
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aircraft from that school? A. That's right.

Q. When did he take such instructions'?

A. We did not take the operation of the school

until February 16, 1947 and he was enrolled in a

course in flying at that time.

Q. Of what did his flying training consist in that

school ?

A. Private pilot's course from which he gradu-

ated and entered into commercial flying.

Q. Was a pilot 's license issued to him upon com-

pletion of this course?

A. Our records indicate that he was at the ter-

mination of the private pilot's course, yes.

Q. Then he went into the commercial flying

course? A. Yes, sir.

Q. To w^hat extent did he pursue that course.

Could you refresh your memory by checking the

record ?

A. Yes, I have the record of his original entry

into the flying course as a private pilot on June 27,

1946, and was given his private flight test on No-

vember 13, 1946. On November 16, 1946 he entered

the commercial course and carried on with that

until July 10—no, until May 3, 1947, when he [161]

interrupted and he returned and was reinstated on

July 2, 1948. His last flight was July 10, 1948.

Q. Does the record indicate the number of flying

hours he had, or time in the air he had under your

supervision ?

A. Dual time 34 hours 35 minutes. Solo time 33

hours 40 minutes.
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Q. What portion of that time was spent in what

you determine as commercial pilot's course?

A. It doesn't show any total on this.

Q. Could you compute it from the records you

have, what was devoted to commercial flying time?

A. It would be pretty hard to do right off. It is

in minutes, however

Q. Could you make that computation as to

the amount of time spent in the commercial course ?

A. He would have consumed approximately 45

hours on his private fljdng course, and the difference

between 45 and 68 hours and 15 minutes would be

the time consumed on the commercial flying.

Q. Time toward a commercial license?

A. Yes, sir.

Q. Did he complete the course and obtain a com-

mercial pilot's license? A. No, sir, he didn't.

Q. You are acquainted with 170 Cessna?

A. Yes, sir. [162]

Q. You have flown the distance from Twin Falls

to Pocatello, have you ?

A. Yes, sir, many times.

Q. Approximately what time would be consumed

in a flight from Twin Falls to Pocatello, Idaho, in

a Cessna 170?

A. I would say one hour and four or five min-

utes.

Mr. Zener: You may inquire.
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Cross-Examination

By Mr. Davis

:

Q. You know, do you not, Mr. McConnell, as a

matter of fact, that Wayne Larsen never did any

night flying?

A. Not to my knowledge.

Q. He never did under your training"?

A. Our records do not show it.

Q. Do you know of him doing any?

A. Not to my knowledge.

Q. Did you keep familiar with his situation?

Were you interested in him ?

A. He was interested in it.

Q. Were you interested in him and did you keep

in touch with him?

A. No, I rode with him only when he was there.

Q. Do you know whether within 90 days prior

to July 18, 1950, he had had five landings and five

take-offs? A. Would it be permissible

The Court: You just answer the questions [163]

and then you can explain.

A. I couldn't tell you.

Q. Your record shows that his flying ended July

2, 1948^? A. Yes, sir.

Q. You know that it would be against the regu-

lations for him to attempt to fly a plane after that

length of time unless he had a new medical certifi-

cate and five landings and five take-offs within 90

days?
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A. It would be required to have a new medical

certificate and to have had five landings and take-

offs within 90 days.

Mr. Davis : That is all.

Mr. Zener: The defendant rests.

The Court : We will take a recess at this time. I

am unable to tell you ladies and gentlemen of the

jury just how long a recess it will be, as the Court

has work to do on the instructions. But we will

take a recess for at least 30 minutes.

(In the absence of the jury.)

Mr. Zener : Comes now the defendant and renews

its motion for nonsuit in the form of motion for a

directed verdict. The defendant having rested, and

in addition to the grounds hereinbefore set forth in

the former motion for nonsuit and dismissal, states

the following: That the evidence now shows that

the flight in question commenced at Twin Falls after

dark and that it was approximately [164] one hour

and fifteen minutes before 12:45 and it further

shows that the deceased Wayne Larsen was an ex-

perienced licensed pilot and well knew the danger

attendant upon the flight from Twin Falls to Poca-

tello after dark. The evidence now showing that the

deceased, Wayne Larsen, had completed a flight

course for a private pilot's license, in pilot's train-

ing and had at least 23 hours training in commer-

cial pilot training and was well aware of the dangers

necessarily inherent in connection with the said

flight.
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The Court: The record may show the same rul-

ing as the former motion.

(Argument of Counsel.)

INSTRUCTIONS

The Court: Ladies and gentlemen of the jury:

I am sure from the very close attention you have

given to the evidence submitted to you and to the

argument of respective counsel that you are very

familiar with the issues which you are to decide.

The case has been very ably tried and the facts very

clearly presented. If I may have your attention for

a short time now, I will instruct you as to the prin-

ciples of law which are applicable here and which

instructions you, under your oaths must follow in

your deliberations.

The pleadings in this case are the complaint of

the plaintiffs and the answer of the defendant and

you will be permitted to take those pleadings with

you to your jury [165] room
;
you may refer to them

for any assistance they may give you. Those plead-

ings have been fully explained to you during the

trial so I will only say that you will not consider

them in any manner as evidence, they are merely

to advise you as to the claims made by the respective

parties.

In passing upon the issues in this case the burden

is upon the one who asserts the existence of a fact

to establish it, and in a civil action of this kind, such

as we are considering, to establish it by a prepon-

derance of the evidence. The burden therefore is
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upon the plaintiffs in the first instance to show by

a preponderance of the evidence the cause of action

set forth in their complaint, and I will say to you,

that in determining whether a fact is proven by a

preponderance of the evidence you will understand

that preponderance of evidence does not mean a

greater number of witnesses, but a greater weight

of the evidence, that is what "preponderance of evi-

dence" means. It is that which is more convincing,

that which satisfies you that the truth lies upon this

side of that. It is the evidence which is more per-

suasive.

You are instructed that it is a prime considera-

tion whether or not the death of Wayne Larsen and

the damage to these plaintiffs were the result of

negligence on the part of the defendant at the time

of the said accident, that is, [166] was the defendant

negligent and was the negligence of the defendant

the proximate cause of such accident and the cause

of the said death of Wayne Larsen.

The proximate cause of any injury is the cause

which in its natural and continuous sequence, un-

broken by any new cause produces an event, and

without which the event would not have occurred,

but in order to warrant a finding that the negli-

gence is the proximate cause of any injury or death

it must appear from the evidence that the injury

was the natural and probable consequence of the

negligence and ought to have been foreseen as likely

to occur by a person of ordinary prudence in the

light of attending circumstances. There must be,

as you see, therefore, a direct casual comiection be-
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tween the negligence of the defendant and the in-

jury and death of the deceased Wayne Larsen. The

negligent acts of the defendant must be the proxi-

mate cause, that is, the real cause of the injury.

Speaking generally, negligence may be defined as

the performance of some act, the doing of some

thing, which, under the circumstances, a reasonably

prudent and careful person would not do. You will

see that it is a question of what ordinarily reason-

ably careful persons properly regardful of the rights

of others would do under the particular circum-

stances, or the converse, it is the leaving undone of

something, [167] some act, which such prudent and

reasonably careful person would have done under

the circumstances. It may be negligence of com-

mission or negligence of omission.

Negligence is never presumed but must be proven

by a preponderance of the evidence. No presump-

tion of negligence arises from the mere happening

of an accident.

You are instructed that in this case the plaintiffs

have alleged, among other things, that Homer G.

Smith was an employee of the defendant, acting on

the business of said employer and within the scope

of his employment at all times material to the plain-

tiff's complaint. You are further instructed that

the defendant, Boise-Payette Lumber Company,

Inc., has denied this allegation. It is therefore in-

cumbent upon the plaintiffs in this action to prove

by a preponderance of the evidence that the said

Homer G. Smith was an employee of the defendant

Boise-Payette Lumber Company and was acting
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upon the business of said employer and acting in

the scope of his business at all times as alleged in

this action.

In this connection you are instructed that before

you can find in favor of the plaintiffs you must first

find by a preponderance of the evidence that Homer
G. Smith on the date of the fiight was an employee

of the Boise- [168] Payette Lumber Company, Inc.,

and that he was acting in the scope of his employ-

ment and was using an instrumentality within the

knowledge and consent of the master.

You are instructed that the burden is upon the

defendant to prove any affirmative allegations of its

answer by a preponderance of the evidence and in

this connection you are advised that the defendant

has pleaded that Wayne R. Larsen assumed the risk

of the injuries resulting in his death, and in this

connection you are further instructed that if you

find from the evidence that the defendant has estab-

lished that there was any inherent risk or any dan-

ger that the deceased as a reasonable man could or

should have known, that the deceased would assume

such risk, and if you find that such risk was as-

sumed by the deceased, you may take this into con-

sideration in arriving at a verdict.

You are instructed that in connection with the

assumption of risk on the part of the deceased as

this has been defined to you in these instructions,

that you may consider in determining whether or

not "the deceased assumed the risk of this flight,

from all the facts and circumstances in evidence be-

fore you. [169]
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You are instructed that the circumstances and

facts as established by the evidence are such that

you may infer negligence on the part of the defend-

ant. You are not compelled to do so and this infer-

ence is merely one which you may take into consid-

eration in the weighing of the facts and circum-

stances of the entire case as presented to you.

You are instructed that when one knows of a

danger brought about by the negligence of another,

and understands and appreciates the risk therefrom,

and voluntarily exposes himself to such danger, and

if you find that a reasonably prudent man acting

under the same or similar circumstances as the de-

ceased herein acted would have known or appre-

ciated the dangers, then such person would be guilty

of contributory negligence.

There is, until the contrary is proved, a presump-

tion that the deceased, Wayne Robert Larsen, was

exercising due and proper care for the protection of

his person and the preservation of his life at the

time of the accident; this presumption arises from

the instinct of self-preservation and the disposition

of man to avoid personal harm. This presumption

is not conclusive, but is a matter to be considered

by the jury, in connection with all the other facts

and circumstances of the case, in determining

whether or not the deceased, Wayne Robert Larsen,

was guilty of contributory negligence at the

time [170] of the accident.

You are instructed that the burden of proving by

a preponderance of the evidence that the decedent,

Wayne Ro])ert Larsen, was contributorily negli-
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gent and that such contributory negligence was a

proximate cause of his death rests with the defend-

ant. You are further instructed that such defense

must be proved by direct or circumstantial evidence

and may not be presumed on conjecture or specula-

tion. Therefore, in this case if the evidence in

your opinion should fail to meet such requirements

with respect to the defense of contributory negli-

gence and you should find from the evidence that

the defendant was negligent and that such negli-

gence was the proximate cause of the death of

Wayne Robert Larsen, you should then find in favor

of the plaintiffs.

You are instructed that under the facts and cir-

cumstances of this case, that at the time of the acci-

dent here involved, the Phillips Air Field was gov-

erned by air traffic control and that under the regu-

lations of the Civil Aeronautical Administration it

became necessary for the pilot in command of any

aircraft approaching Phillips Field to obtain in-

structions from the air traffic controller and to not

deviate from the provisions of any instructions

given unless an amended clearance had first been

obtained. [171]

You are instructed that the term ^* pilot in com-

mand" means the pilot responsible for the opera-

tion and safety of the aircraft during the time de-

fined as flight time.

You are instructed that the term ''to pilot" means

to be in command of the aircraft during take-off,

in flight or landing.

You are instructed that in determining whether
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or not the operation of the airplane in this case was

careless or reckless, you may consider whether or

not there has been under the evidence in this case,

a violation of the following provision of the regula-

tions of the Civil Aeronautical Authority:

"No person shall pilot an aircraft carrying pas-

sengers during the period from one hour after sun-

set to one hour before sunrise, unless he has made

at least five take-offs and landings to a full stop

during such period within the preceding ninety

days."

You are further instructed that if you find that

there was on the part of Homer G. Smith a viola-

tion of this provision, that such violation would be

proof of negligence in itself and if you then further

find that such a violation was the proximate cause

of the accident and the resulting death of Wayne
Robert Larsen, and you have also found for [172]

the plaintiffs on the issue of agency, it will then be

your duty to find in favor of the plaintiffs and

against the defendant.

You are instructed that Section 5-311 of the Idaho

Code Annotated, provides as follows:

"When the death of a person, not being a minor,

is caused by the wrongful act or neglect of another,

his heirs or personal representatives may maintain

an action for damages against the person causing

the death ; or if such person be employed by another

person who is responsible for his conduct, then also

against such other person. In every action under

this and the preceding section, such damages may be
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given as under all the circumstances of the case may
be just."

You are further instiTicted that the surviving

wife and children of a deceased person are "heirs"

within the meaning of the above statute and have

legal right to maintain an action to recover damages

for his wrongful death.

You are instructed that no person shall pilot an

aircraft under authority of a private pilot's certifi-

cate issued by the administrator of the Civil Aero-

nautics Administration of the United States Gov-

ernment unless he has in his personal possession at

all times while piloting aircraft a medical certificate

or other [173] evidence satisfactory to the adminis-

trator showing that he has met the physical require-

ments as a private pilot within the last twenty-four

calendar months preceding the flight.

You are instructed that in determining whether

or not the operation of the aircraft in this case was

careless and negligent, you may consider the stand-

ards for safe operation of aircraft as prescribed by

Federal statutes and Federal regulations governing

aeronautics.

You are instructed that an employer, in selecting

an employee, must exercise a degree of care com-

mensurate with the nature and danger of the busi-

ness in w^hich the employee is engaged.

You are instructed that the statute of Idaho

makes it unlawful for any person to operate an air-

craft in the air in a careless or reckless manner so

as to endanger the life or property of another.

You are instructed that from the evidence in this
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case, Homer G. Smith was an agent of and author-

ized to and did transact business in behalf of the

Boise-Payette Lumber Company in the promotion

of and the making of sales of the products of the

Boise-Payette Lumber Company, and that negli-

gence, if any, of Homer G. Smith in the course [174]

of promoting and making sales of such products

would be binding on and the Boise-Payette Lumber

Company would be responsible for all injury and

damage to person or property that was proximately

caused by any such negligence of Homer G. Smith.

You are instructed that it has been admitted that

F. M. Lacy was District Manager of the defendant,

Boise-Payette Lumber Company, and you are in-

structed that any notice to F. M. Lacy or any facts

that came to his attention touching and concerning

the proposed entertainment of the deceased on the

night of July 17, 1950, would constitute notice to the

defendant, Boise-Payette Lumber Company.

You are instructed that under the evidence the

Boise-Payette Lumber Company constituted and

made Homer G. Smith its representative in the pro-

motion of sales of the company products, and that

whatever you find from the evidence the said Homer

G. Smith may have done while in the lawful prose-

cution of that business is the act of the Boise-

Payette Lumber Company.

You are instructed that in determining whether

or not Homer G. Smith was at the time of the acci-

dent acting within the scope of his employment for

the Boise-Payette Lumber Company, you may take

into consideration any facts [175] and circum-
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stances which may be shown by the evidence as they

relate to the hours which Homer G. Smith may
have worked for the Boise-Payette Lumber Com-

pany the nature of the relationship between Homer
Gr. Smith and the deceased, Wayne Robert Larsen,

as well as the relationship between the deceased

Wayne Robert Larsen, and the Boise-Payette Lum-
ber Company and whether or not the purpose of the

trip which resulted in the accident was in the fur-

therance of the business of the Boise-Payette Lum-
ber Company.

You are instructed in determining whether or not

Homer Gr. Smith was acting as an agent at the time

of the accident, you can take into consideration all

of the facts and circumstances surrounding his em-

ployment and the fact that he was allowed to enter-

tain prospective customers after what is commonly

known as business hours and you may also take into

consideration the social relationship between Homer
Gr. Smith and Wayne Robert Larsen and the likeli-

hood of Homer G. Smith entertaining Wayne Rob-

ert Larsen for reasons other than the promotiuii of

sales of the company, and you can also consider

whether or not Homer G. Smith reported this trip

to his superiors of the Boise-Payette Lumber Com-

pany.

You are instructed that if you find from the [176]

evidence that the District Manager of the Boise-

Payette Lumber Company knew that Mr. Smith was

taking or flying the customers of the company to

Twin Falls, Idaho, and that he was doing it for the

purpose of being nice to or of entertaining said
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customers and in furthering the business of the

Boise-Payette Lumber Company, that such knowl-

edge on the part of the District Manager or his

acquiescence or his failure to object would give au-

thority to the said Homer G. Smith to make said

trip on behalf of the defendant.

You are the sole judges of the fact and you must

determine what the facts are from the evidence

which has been introduced, and from the circum-

stances which has been detailed by the witnesses.

That being your responsibility entirely and I can-

not assist you in that. It is also your right and duty

to determine and pass upon the credibility of wit-

nesses and the weight to be given to their testi-

mony.

You may consider the interest which the witnesses

have in the result of the trial, their frankness or

lack of frankness and all other facts and circum-

stances which in the common experience of life you

have learned bear upon himian testimony and tend

to make it truthful and reliable or upon the other

hand tend to distort or color it. [177]

If you believe that any witness has wilfully tes-

tified falsely you have a right to disregard all of

the testimony of such witness except where it is cor-

roborated by other and reliable testimony.

If I have referred to any matter during the

course of the trial or in my instructions which might

indicate to you that I have an opinion on the facts

or any fact in this case, you, of course, will disre-

gard that entirely and determine this case solely

upon the evidence submitted from the witness stand.
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As I have told you, it is entirely your duty to de-

termine the facts and I have not intended to give

you any impression that I had any opinion as to the

facts or any of them.

If you determine to award the plaintiffs dam-

ages in this matter, you will return a verdict for

one amount. The division of such amount as be-

tween the widow, Mrs. Larsen, and the minor child

is a matter for the Court, and you will not concern

yourselves with that.

You should disregard any statement or statements

of counsel for either side, if any were made during

the trial or the argument of the case which are con-

trary to or not in accord with your recollection of

the evidence,, and you will also disregard all evi-

dence which may have [178] been offered by either

side and not admitted in evidence. It is also your

duty to disregard any evidence which may have

been ordered stricken from the record.

You are instructed that in this case the plaintiffs

in this action cannot recover against the defendant

unless the deceased, Robert Wayne Larsen, could

have recovered if he had survived the accident.

You should not take any particular statement or

any particular portion of the instructions and con-

sider that as being the entire law of the case, and

you should not place any undue emphasis on any

particular portion of the instructions. You should

consider the instructions given you as a whole and

when so considered you should apply them to the

facts submitted to you here.

If in your deliberations you should come to a con-



192 Boise Payette Lumher Co,, etc.

sideration of damages in this cause, you will ap-

proach the same from the standpoint of what

amount of money damage the plaintiffs have sus-

tained by reason of the death of Wayne Larsen. If

you determine that the plaintiffs are entitled to

recover, in the light of the evidence submitted here,

then you may consider the value money, or as we

say, the value of the dollar now as compared to

times past in fixing the amount. [179]

You are instructed that if you find in favor of

the plaintiffs, in determining the amount to be al-

lowed you should not each state the amount you

are in favor of allowing and add these various

amounts and then divide the total by twelve or the

number taking part and take the result as the

amount to be allowed. This would be a quotient ver-

dict and should not be resorted to by the jury.

You are instructed that a wife and children may

recover for the loss of the society and comioanion-

ship of a husband and father and that such loss is

a substantial, serious and material injury.

You are instructed that should you find in favor

of the Planitiffs, then, in determining what dam-

ages should be allowed as under all the circum-

stances of the case may be just, you are to presume

that pecuniary loss resulted by reason of the re-

lationship of husband and wife and parent and

child existing between the plaintiffs and the de-

ceased. It is not necessary that the Plaintiffs have

proved damages arising from loss of services, food,

clothing, shelter or anything else which may be

measured in dollars and cents. You may consider
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the loss to the plaintiffs resulting from the loss of

comfort, society, companionship, advice, aid, sup-

port and [180] earnings of their husband and father

and attempt to fix such loss by an award of money
damages.

You are instructed that if you find the Plaintiffs

are entitled to recover in this case, you will re-

turn a verdict for them for, among other things,

the reasonable amounts which the evidence may dis-

close they or any of them have paid or become obli-

gated to pay for funeral or burial expenses not

exceeding $775.00. You may also include in your

verdict such sum as you, in your good sound judg-

ment and discretion, may find and believe will,

under all the circumstances of the case as disclosed

by the evidence, reasonably compensate them for

the loss of love, comfort, companionship and sup-

port of the wife and child by the husband. You may
consider not only the financial support, if any, which

each plaintiff would have received from the deceased

except for his death, but also the value of the love,

comfort, companionship and right to receive sup-

port which each Plaintiff has lost by reason of

the death. In weighing these matters, you may con-

sider the age of the deceased and; each of the Plain-

tiffs; the state of health and physical condition of

the deceased and of each Plaintiff as it existed at

the time of the death and; immediately prior

thereto; their respective expectancies of life as

shown by the evidence; the disposition of the de-

ceased, whether [181] it was kindly, affectionate or

otherwise; whether or not the deceased showed an
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inclination to contribute to the support of the plain-

tiffs or either of them; the earning capacity of the

deceased and of each plaintiff, as disclosed by the

evidence; and such other facts, shown by the evi-

dence, as throw light upon the value of the love,

comfort, companionship and support which the

plaintiffs reasonably might have expected to re-

ceive from the deceased had he lived. It is not re-

quired that the plaintiffs show the amount of their

loss in this respect or in these respects in terms of

dollars and cents. The law, in such case leaves it

to the good judgment and sound discretion of the

jury to allow and award such sum as, under all the

circumstances of the case as disclosed by the evi-

dence, may be deemed to be just and proper. You
should not, however, take into consideration mental

suffering or mental grief of the Plaintiffs or either

of them, which resulted from the death of the hus-

band and father. You may not, however, award the

Plaintiffs damages, exclusive of funeral and burial

expenses, in an amount in excess of $125,775.00

You are instructed that certain mortality or ex-

pectancy tables have been introduced as part of

the evidence in this case, from which it appears

that Wayne Eobert Larsen, the deceased, would

probably have [182] lived 33.21 years beyond the

actual date of his death and in determining the

probable length of life the deceased would have en-

joyed, the jury is entitled to consider these mor-

tality or expectancy tables as evidence on this ques-

tion and as tending to show ordinary experience

in like cases.
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It is necessary that you all agree on a verdict.

When you retire to the jury room you will first

elect a foreman and when you have agreed on a

verdict, your foreman alone need sign the verdict

and it will then be returned into open Court.

Two forms of verdict have been prepared for

your use and you will have no trouble in using the

form that reflects your conclusion.

In one form you will find a blank space for the

amount you allow as damages if your verdict is for

the Plaintiffs. The other fonn you will use if your

verdict is for the Defendant.

I will now take a matter of law up with counsel

and I will ask you to step out of the court room

for a moment.

(Whereupon the following was had in the

absence of the jury:)

The Court: Do you wish to register any ex-

ceptions to the instructions of the Court. [183]

INSTRUCTIONS EXCEPTIONS

Mr. Davis: I have no exceptions to take but I

believe that when you stated on your instructions

you referred to the defendant as the plaintiff, I am

sure that the jury understood but I wanted to call

it to your Honor's attention. Then, I think it was

the second or third instruction from the last that

the Court told the jury that the plaintiffs were

not entitled to damages m excess of $125,775.00 ex-

clusive of funeral expenses. That was, no doubt, the

way the instruction was prepared and it is our
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fault, but I thought I should call that to the Court's

attention.

The Court : Very well—does the defendant have

any objections for the record "?

Mr. Peterson: Yes, if the Court please, we have

an objection to the instruction, I don't know the

number but it was one of the first instructions, the

substance of which was to the effect that the jury

could presume negligence from the happening of

the accident; as though it was under the doctrine

of res ipsa loquitur ; an inference of negligence from

the happening of an accident.

We object to the giving of that instruction deal-

ing with the violation of the CAA regulation. The

Court instructed the jury that if it foimd a viola-

tion of the provision quoted of the regulation, that

would be proof of negligence in and of itself.

The Court: Any others? [184]

Mr. Peterson: Yes, your Honor. We object to

the giving of the instruction by the Court dealing

with the question of the necessity of the physical

certificate being upon the pilot's person at all times.

I know of no law requiring the pilot to have the

physical certificate upon his person at all times,

nor is there any evidence of any casual connection

between the presence of that certificate and the

accident.

The Court: As I recall there was some conten-

tion about that when we went over the instructions.

Mr. Peterson: We want to object upon the

ground that it has no place in the instructions of

the Court in this case.



vs. Helen Joye Larsen, etc. 197

I object to the giving of the instruction that the

jury may consider the life expectancy of the plain-

tiifs, the mother and child.

We object to the failure of the Court to give de-

fendant's requested instruction number 7 which is

the one dealing with the matter of the dangerous in-

strumentality, as supported by our restatement of

the law of torts.

The Court: I covered that generally; I didn't

point out the airplane but in my instruction I told

the jury that under the assumption of risk in this

flight they should and could take into consideration

all of the facts and circumstances in evidence. I

eliminated parts of your instruction pointing out

the airplane, especially [185] but gave your re-

quested instruction as to the assumption of risk and

told them to take all the facts and circumstances

into consideration in determining this matter. I

think it was broad enough.

Mr. Peterson: We do object and except to the

failure of the Court to instruct the jury as to the

dangerous character of the airplane in accordance

with the statement in our instruction.

We desire to object to the Court's instruction on

agency, the substance of which was that failure on

the part of the company to object would give au-

thority to make the trip. Our clients taking the

position that in the use of an airplane in company

business, such authority cannot be had by implica-

tion but has to be by express authority.

Mr. Zener: We desire to object to the failure

of the Court to instruct the jury with respect to
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the use of the instrumentality, that the jury in de-

termining whether that instrumentality was au-

thorized or not, the additional risk which arises

from the use of such instrumentality—the airplane,

that is not common to other instrumentalities is

an important fact which should be considered in

such determination. The fact that the aircraft was

not owned by the defendant corporation is a fact

that should be considered by the jury in determining

whether [186] this instrumentality was or was not

authorized.

The Court: Do you wish to prepare a statement

that I can make—a statement of what you have in

mind. If you wish to prepare an instruction that

the Court may use to correct the matters you are

objecting to I will wait for it. I will take a short

recess and you may do this.

(In the presence of the jury.)

The Court: Ladies and gentlemen of the jury,

in giving such a long line of instructions as I have

just finished giving you, and the very able counsel

that we have in this case have endeavored to point

out where I made a few mistakes, however, I think

that the instructions fully covered the matters, al-

though there was one place in the instructions that

I mentioned the life expectancy of the mother and

child—I should have only told you of the life ex-

pectancy of the deceased, that is the one you are

interested in; I should not have mentioned the life

expectancy of the mother and child, you are not to

consider the expectancy of the mother or child. I

also think that in these rather lengthy instructions
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there was twice that I mentioned a couple of times,

statements or instructions which were somewhat con-

tradictory, in regard to the presumption or infer-

ence of negligence, arising out of the happening of

an accident. I will tell you now, the burden rests

upon the plaintiff to prove that [187] the accident

was the result of the negligence of Homer G. Smith,

and that such negligence was the proximate cause

of the accident.

In connection with the assumption of risk con-

cerning which I instructed you, I will say now that

you have a right to take into consideration, as

to the assumption of risk, the question of whether

it was an airplane, an automobile or a bucking

horse, in considering the evidence in this case you

have a right to take into consideration anything you

want to in regard to that matter. You can consider

in connection with the assumption of risk whether

a man should get into an airplane or not. Then, of

course, I mentioned that this instrumentality, that

is, the airplane, that was used must have been known

to the employer that it was to be used. In this case

the airplane was owned by Mr. Smith. You can and

should take all of these things into consideration in

arriving at your verdict.

There is another thing that I said to you in my
instructions. I may have confused you somewhat in

my statement as to damages concerning the funeral

expenses. The amount of damages prayed for is

$125,000, and fimeral expenses of $775.00, or a

total amount of damages prayed for of $125,775.00.

In another place in my instructions I told you

that the flying of an airplane at night in violation
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of the law was negligence in and of itself. I should

have said that [188] you are to consider whether

it was negligence in the light of all of the testimony.

You may consider the fact, if you find that he was

flying at night and had no permission to fly at night

and you may also consider whether or not that was

negligent and if you find it was, that would not

prove the case entirely, nor the fact that it was

against the law, would not in itself prove the entire

question of negligence.

One time in the instructions I mentioned to you

—I don't know just where, but it was called to my
attention that I mentioned the negligence of the

plaintiff, when of course, I should have said the

negligence of the defendant.

Now, you may be excused again for a moment.

(In the absence of the jury.)

The Court : Do you have any further objections?

Mr. Peterson: No further objections but if the

Court please, we still want the record to show that

we do not approve of the instruction given by the

Court to the jury concerning the violation of the

CAC regulation in spite of the Court's explanation.

The Court: Prepare one to correct it.

Mr. Peterson: I don't want to give the impres-

sion of being arbitrary in this matter.

The Court: You are a lawyer in the case and I

expect the lawyers to help the Court, I want to get

the instructions in shape that the attorneys are

absolutely [189] happy with the instructions. If I

have made an error or errors you can prepare such
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instructions as will correct the situation. You may
step in with the reporter and prepare an instruction

of wliat you want me to say and I will say it.

We will take a short recess.

(After short recess.)

The Court: Do you have anything further?

Mr. Peterson: We feel that we have nothing to

offer.

The Court: Do you have further objections'?

Mr. Peterson: No further objections.

The Court: No further objections that you wish

to make"?

Mr. Peterson: No, your Honor.

(In the presence of the jury.)

The Court: Ladies and gentlemen of the jury,

I am sorry that I have had to keep you here so late

but it was very important that we get through this

case, as we have another set for tomorrow morning.

The alternate jurors will be excused at this time,

and if any of the jurors have any telephoning to do

the bailiff will assist you.

You may retire to consider your verdict. [190]

State of Idaho,

County of Ada—ss.

I, G. C. Vaughan, hereby certify that I am the

official Court Reporter for the United States Dis-

trict Court for the District of Idaho, and

I further certify that I reported the evidence

given and the proceedings had in the above-entitled
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cause in shorthand, and thereafter transcribed the

same into longhand (typing) and

I further certify that the foregoing transcript con-

sisting of pages numbered consecutively to page

190 exclusive of this certificate, is a true and correct

transcript of the evidence given and the proceed-

ing had in and about the trial of the above-entitled

cause.

In Witness whereof I have hereunto set my hand

this 14th day of January, 1952.

/s/ G. C. VAUGHAN,
Reporter.

[Endorsed] : Filed January 17, 1952.

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

United States of America,

District of Idaho—ss.

I, Ed. M. Bryan, Clerk of the United States Dis-

trict Court for the District of Idaho, do hereby cer-

tify that the foregoing papers are that portion

of the original files designated by the parties and as

are necessary to the appeal under Rule 75 (RCP),

to wit

:

1. Complaint (no amendments filed).

2. Answer to Plaintiif's Complaint (no amend-

ments filed).
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3. Motion for More Definite Statement.

4. Motion to Dismiss.

5. Transcript of the Evidence.

6. Same as item 5 (instructions given by the

Court in transcript).

7. (No instructions were filed by attorneys,

therefore item 7 of designation cannot be complied

with.)

8. (No objections to instructions were filed.)

9. Verdict.

10. Judgment.

11. All minutes of the Court (May 14, 1951 ; Nov.

13, 1951; Nov. 14, 1951; Nov. 15, 1951; Nov. 16,

1951; Dec. 6, 1951; May 9, 1952; and June 25, 1952).

12. Motion for New Trial.

13. Motion for Judgment Notwithstanding the

Verdict.

14. All Exhibits admitted in evidence (Nos. 1,

2,3,4,5, 6,7,8, 10, 11, and 12).

15. (Ruling of the Court Denying Motion for

New Trial is a minute entry of June 25, 1952.)

16. (Ruling of the Court Denying Motion for

Judgment Notwithstanding the Verdict is a minute

entry of June 25, 1952.)

17. Notice of Appeal.

18. Designation of Record of Appeal.
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19. (No stipulations were filed, as requested in

item 19.)

In Witness Whereof, I have hereunto set my hand

and affixed the seal of said court, this 7th day of

August, 1952.

/s/ ED M. BEYAN,
Clerk.

[Endorsed] : No. 13478. United States Court of

Appeals for the Ninth Circuit. Boise Payette Lum-

ber Company, a Corporation, Appellant, vs. Helen

Joye Larsen, as an Individual and Wayne Robert

Larsen, Jr., a Minor, by His Natural Guardian and

Next Friend, Helen Joye Larsen, Appellee. Tran-

script of Record. Appeal from the United States

District Court for the District of Idaho, Western

Division.

Filed August 9, 1952.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for

the Ninth Circuit.

#
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In the United States Court of Appeals

for the Ninth Circuit

HELEN JOYE LARSEN, as an Individual, and

WAYNE ROBERT LARSEN, JR., a Minor,

by His Natural Guardian and Next Friend,

HELEN JOYE LARSEN,
Plaintiffs-Respondents,

vs.

BOISE - PAYETTE LUMBER COMPANY, a

Corporation,

Defendant-Appellant.

STATEMENT OF POINTS

Appellant submits herewith the Statement of

Points upon which it intends to rely. Appellant like-

wise states that in order to properly present said

points, it will be necessary for the Court to consider

the entire record.

The Trial Court erred in the following par-

ticulars :

(a) In refusing to grant appellant's Motion for

New Trial, such Motion being filed and based upon

the proposition, particularly, that the verdict of the

jury in this action was excessive in an amount so

as to be contrary to law, and that the amount of the

verdict arrived at by the jury is not an amount au-

thorized or allowed by the measure of damages pro-

vided for in such cases. The damages allowed by

the jury were not supported by the evidence in said

case.
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(b) In refusing to grant the defendant's Motion

for New Trial, which Motion was made upon the

ground that the verdict of the juiy was the result

of mistake, passion, prejudice or improper motive,

and that said verdict was based upon bias and preju-

dice against the defendant.

(c) In refusing to grant appellant's Motion for

New Trial upon the ground that the Court had erred

in refusing to grant defendant's Motion for Non-

suit, and for directed verdict in this, that the evi-

dence demonstrated that the deceased was a pilot

himself, having received a license to fly planes, and

well knew the risk involved in making the flight

under the circumstances, and in making such flight

under the circmiistances was guilty of contributory

negligence or assumption of risk as a matter of law.

(d) The Trial Court erred in refusing to grant

defendant's Motion for a New Trial or to reduce the

verdict against the appellant, the employer of the

agent Smith who operated said plane upon the

ground that the said wrongdoer, namely Homer G.

Smith, died as a result of said accident, and that the

said action abated upon the death of the wrongdoer,

save and except as the action for wrongful death

preserved by Section 5-327, Idaho Code, which

limits the amount of recovery in the event of the

death of the wrongdoer to $10,000.00.

(e) The appellants also contend that the Trial

Court should have granted the appellant's Motion

for a New Trial, non-suit or directed verdict upon

the ground that the evidence in the record was in-

sufficient to show that the said Homer G. Smith was

I
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acting on behalf of the defendant, his employer at

the time of the accident or was acting within the

course of his employment so as to make the em-

ployer liable. The Court in this connection also

erred in failing to conclude that the employer had

never authorized the use of the plane. That the said

airplane was owned by Homer G. Smith and not by

appellant and its use had never been authorized as

on the night of the accident or otherwise.

(f) Likewise, the appellant contends that the

evidence in the record was insufficient for the jury

to have foiuid that the said Homer G. Smith was

actually flying said plane and the Trial Court

should have granted appellant's Motion for New
Trial or directed verdict or non-suit upon the

ground that the plaintiff had failed to prove such

facts.

(g) Appellant will also contend that the Trial

Court erred in refusing to grant appellant's Motion

for a New Trial and erred in instructing the jury as

follows

:

^'You are instructed that the circumstances

and facts as established by the evidence, are

such that you may infer negligence on the part

of the defendant. You are not compelled to do

so, and this inference is merely one which you

may take into consideration in the weighing of

the facts and circumstances in the entire case

as presented to you."

The above and foregoing brings into the case res

ipsa loquitur, which said doctrine has no application

in the instant case. The doctrine of res ipsa loquitur
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cannot have application to an airplane accident

wherein the evidence shows that the plane was

equipped with dual controls, and that two persons in

the plane were qualified to fly the same.

(h) The appellant also contends that the Court

erred in its instruction regarding the violation of

Civil Aeronautics Regulations wherein the Court

stated that the violation of a regulation of the Civil

Aeronautics Authority would constitute negligence

per se, such regulations being regulatory and not a

basis for negligence.

(i) The appellant also contends that the Court

erred in mstructing the jury with respect to the

necessity of an operator of the plane, namely Homer
G. Smith, having a pilot's certificate, and a medical

certificate. The presence or absence of a medical

certificate mider the facts of the case could have no

bearing upon the accident.

(j) The appellant also contends that the Court

erred in giving its instruction to the effect that the

jury, in determining whether or not the operator

of the aircraft in this case was careless and negli-

gent, that they could consider the standards for

safe operation of aircraft as prescribed by federal

statutes and federal regulations governing aero-

nautics. The effect of this instruction, the appellant

contends, coupled with the one that precedes it is to

give the jury the impression that if they found any

federal statute or federal regulation had been vio-

lated, that that would be sufficient to make the de-

fendant liable. It is our contention in this respect,

that violating a federal regulation or statute in and
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of itself, is not sufficient upon which to predicate

liability for negligence.

(k) The defendant likewise contends that the

Court erred in refusing to grant appellant's Motion

for New Trial by reason of the instructions given

by the Court to the effect that the jury were in-

structed that a failure on the part of Mr. Lacey, the

District Manager of appellant's company, to object

to the contemplated trip by Homer G. Smith would

be tantamount to giving authority for the making

of such trip and the manner in which it was under-

taken.

(1) Defendant also contends that the Court erred

in refusing to grant appellant's Motion for a New
Trial by reason of the Court's committing error in

failure to give defendant's instruction No. 3, which

said instruction was one to the effect that the plain-

tiff in this action could not recover against appellant

unless the jury found that the said Homer G. Smith

was acting within the line, course, and scope of his

employment, and found that the defendant appel-

lant herein would not be liable unless they further

found that the employer, Boise Payette Lumber Co.

authorized the said Homer G. Smith to use said

plane in connection with his employment.

(m) Defendant also contends that the Court

erred in refusing to give defendant 's instruction No.

4, which is an instruction detailing the quantum of

proof required to establish the relation of principle

and agent and defining of what constitutes acting

within the course of employment, and said instruc-

tion likewise advised the jury that they must find, in
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order to file for the plaintiff, that the said Homer
G-. Smith was acting on behalf of the Boise Payette

Lumber Company in taking the deceased to the

baseball game at Twin Falls and further, said in-

struction stated they could not recover for the plain-

tiff if they found that the authority extended to

Smith was for the use of his automobile only.

(n) The defendant contends that the Trial Court

erred in refusing its request of instruction No. 7,

which is one defining assumption of risk and de-

fining to the jury the law with respect to the hazard

necessarily assumed by persons making flights in

private airplanes, and defining flights in private

airplanes as a hazardous activity.

The above and foregoing is a brief statement of

the points which the appellant desires to present to

this Honorable Court by way of brief and oral argu-

ment, and was stated previously in this statement of

points. We do not feel that these matters can be

fully covered except by incorporating and making

references to the entire transcript of the proceedings

taken during the trial, including the stenographi-

cally reported notes and instructions of the Court,

and the minutes, orders of the Court and all other

matters in connection with the trial of said case,

including defendant's Motion for New Trial.

/s/ MILTON E. ZENER,

/s/ BEN PETERSON,
Attorneys for Defendant-

Appellant.

Service of Copy acknowledged.

[Endorsed] : Filed September 5, 1952.


